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Greg Harding, Executive Director, Blue Ribbon 
Commission 
9:45 am -- Inmate behavior: Are inmates sentenced under 
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Sacramento 
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T.L. Clannon, M.D., former Staff 
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Inmate preparation for release -- ISL vs. DSL. 
Public safety. 
David Brown, Commissioner, Board of Prison 
Terms, Sacramento 
Jim Dowling, Chief Deputy Commissioner, Board 
of Prison Terms, Sacramento 
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Is public safety better provided by ISL, DSL 
or a hybrid system? Are certain crimes or 
criminals better treated under ISL, DSL or a 
hybrid system? Is a hybrid possible that 
combines the best features of ISL/DSL, 
thereby better meeting the public goal of 
freedom from victimization? 
Justice James Ardaiz, Associate Justice 5th 
District Court of Appeal, Fresno 
Mark Arnold, Chief Assistant Public Defender, 
Yolo County, California Public Defenders 
Association 
Rick Lennon, Attorney, California Attorneys 
for Criminal Justice, Los Angeles 
Gary Mullen, Executive Director, California 
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Sacramento 
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SUMMARY OF HEARING 
ON 
DETERMINATE AND INDETERMINATE SENTENCING 
SUMMARY OF HEARING ON 
DETERMINATE AND INDETERMINATE SENTENCING 
The public's outcry over release of prisoners when they may 
still pose a threat to public safety has led to questioning of the 
determinate sentencing law which went into effect in 1977. 
The Joint Committee for Revision of the Penal Code held a 
hearing intended to assist the Legislature in evaluating the 
determinate sentencing system. The purpose of the hearing was to 
examine whether the goal of uniformity and equity results in the 
best public protection and the best use of our limited prison 
resources. 
Witnesses were invited to comment on the following issues: 
Why was DSL enacted and what are its goals? Has it 
met its objectives? 
Are inmates sentenced under ISL or DSL better 
behaved in prison? 
Is rehabilitation more effective under ISL or DSL? 
Is public safety better provided by ISL, DSL, or a 
hybrid system? 
Are certain crimes or criminals better treated 
under ISL, DSL, or a hybrid system? Is a hybrid 
system possible that will combine the best features 
of ISL and DSL, thereby better meeting the public 
goal of freedom from victimization? 
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The underlying reason for the change from indeterminate to 
determinate sentencing was fairness. It was shown that statewide 
there was disparity sentences, based on race, and ethnic and 
educational background. There was also discontent among inmates 
due to the uncertainty as to the amount of time to be served, and 
the proponents argued that enactment of DSL would reduce prison 
violence. 
The testimony suggested that determinate sentencing generally 
has brought more uniformity and fairness to the state's penal 
system than under ISLas it was administered before 1977. However, 
disparity in sentencing from county to county seems evident under 
determinate sentencing. Testimony and Department of Corrections 
data also indicated that the level of prison violence did not 
decrease with DSL. 
Several witnesses stated that determining whether a person is 
still a threat to society is possible using a parole board under 
the indeterminate sentencing law. Other witnesses questioned the 
ability of a parole board to determine whether an inmate is still 
a threat to society. 
Under the former indeterminate system, more preparations went 
into a prisoner's release. However, it was also suggested that 
rehabilitation can be provided under both indeterminate and 
determinate sentencing. 
The consensus seemed to be that some offenses should carry an 
indeterminate sentence. It was suggested that a starting place 
would be those offenses listed in Penal Code Section 1192.7, which 
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lists "serious felonies." Some serious offenses should carry an 
indeterminate sentence so as to address the concerns 
individual constitutes a continued threat to the public. 




indeterminate sentences are better for habitual offenders and 
mentally disordered violent offenders, or those whose behavior 
clearly demonstrates an obvious community danger. Also suggested 
was indeterminate sentencing for offenders when convicted and 
incarcerated a second time. 
Most witnesses agreed that 
should decide which offenses 
sentence. 
the Legislature, not the judge, 
should carry an indeterminate 
KEY POINTS OF WITNESSES'S TESTIMONY 
senator John Nejedly, author of Determinate sentencing 
Basis for SB 42 was fairness fairness was the issue. 
We found disparity in sentences, based on race, ethnic and 
educational background. There was discontent among inmates from 
uncertainty on time to be served. 
At the time of passage of DSL, the facilities aspect was 
considered. The point was made that under DSL more persons would 
be sentenced and for longer periods of time. 
Two problems omitted from SB 42 were the habitual offender 
and the extraordinary offender who draws public attention; i.e., 
the mentally disordered violent offender. 
Judge Steven z. Perren, superior court Judge, ventura county 
The judges are receiving a mixed message. They're to be more 
discriminating on who should be sent to prison, yet more laws are 
passed requiring mandatory incarceration. 
We should retain indeterminate sentences for those offenders 
who are a danger to the community and for the high publicity case. 
We already have or had some ways to retain prisoners -- narcotics 
offender statute and mentally disordered sex offender (now 
repealed). 
one possibility is to have a high end possibility. Persons, 
who should be dealt with under an indeterminate system, are 
violent offenders, weapons users, and drug reoffenders. 
Greg Harding, Executive Director, Blue Ribbon Commission 
In 
32,000 
1988, 46,000 prisoners spent less than 1 year in 
spent less than 6 months, and 20,000 spent less 
jail, 
than 3 
months. This is a result of receiving credit for pretrial time 
spent in the county jail. 
We need intermediate sanctions between probation and state 
prison. 
Don Novey, state President, California Peace Officers Association, 
sacramento 
Under ISL, inmates were forced to 
education. Also, any infractions went 




to get an 
record and 
We should use determinate sentencing for the first time 
offender and indeterminate for the second commitment. We need an 
enhancement for smuggling drugs into prison. 
T.L. Clannon, M.D., former staff Psychiatrist California 
Department of Corrections Medical Facility, Vacaville 
In 1975, one out of four parolees was returned to prison. 
Today, two out of three parolees return to prison within two years 
from release -- this is for new offenses and new victims. We're 
no longer concerned with outcome. 
The research shows that we can recognize risk levels. 
Mandatory counseling does work. It's somewhat analogous to 
requiring alcoholics to undergo treatment or lose their job. 
Any indeterminate sentence should be given at the beginning 
of a sentence to help a prisoner rehabilitate. We shouldn't 
confine ISL to the worst offender. Those who can benefit most 
from an indeterminate sentence are those who might benefit from 
rehabilitation. The first and second degree murderer needs 
punishment -- they probably can't benefit from rehabilitation. 
Yet, that is who receives the indeterminate sentence. We should 
make ISL available to every judge for every offense. 
David Brown, Commissioner, Board of Prison Terms, sacramento 
Life prisoners generally have a lower return rate than DSL 
prisoners. 
Some offenses should carry an indeterminate sentence. A 
starting place would be those offenses listed in Penal Code 
Section 1192.7, which lists "serious felonies." 
Jim Dowling, Chief Deputy Commissioner, Board of Prison Terms, 
Sacramento 
By determining suitability for release, the Board of Prisons 
Terms does consider risk to public safety. In 1978, there was a 
parole violation rate of approximately 20%; in 1988, it was 87%. 
We ~ predict who will reoffend. 
The fairness argument or concern has overshadowed the need to 
hold a "hammer" on prisoners as to their release date. We need to 
hold them accountable for their behavior. 
JUStice James Ardaiz, 
Appeal, Fresno 
The four prongs 
Associate Justice 
of punishment 
deterrence, retribution, and isolation. 
DSL does not serve the functions 
isolation, or public safety. 
5th District Court of 
are: rehabilitation, 
of rehabilitation, 
The recidivism rate is 
current sentencing structure. 
climbing dramatically under our 
DSL should be limited to less 
serious crimes and we should use ISL for more serious crimes. 
PC§1192.7 which lists serious felonies is a start, but perhaps not 
all those offenses listed as serious felonies should carry an 
indeterminate sentence. 
-xii-
We shouldn't give tpe judge the choice of an or 
determinate sentence. wh 
offenses would carry an indeterminate sentence. 
For the low end crimes, as non-violent and property crimes, 
the determinate sentence system should apply. 
indeterminancy should apply to narcotic crimes in order to either 
rehabilitate or remove these offenders. 
Mark Arnold, Chief Assistant Public Defender, Yolo County, 
California Public Defenders Association 
DSL hasn't achieved uniformity. We have disparity in 
sentencing from county to county. 
Rick Lennon, Attorney, California Attorneys for Criminal Justice, 
Los Angeles 
Most inmates are in prison for robbery, burglary and 
crimes. These offenses are well served by DSL. 
The problem with the Board under the ISL is that it makes 
decision on "gut feelings." We should keep indeterminancy in the 




a hybrid approach would work. The court imposes a 
sentence with a minimum and maximum term. Thus, the 
Board could release before the end of the term. 
Qary lUlleD, EXecutive Director, California District Attorneys 
Association, Sacramento 
The parole board is too remote -- it can't predict whether 
someone is reformed. 
TESTIMONY OF HEARING 
ON 
DETERMINATE AND INDETERMINATE SENTENCING 

CHAIRMAN KENNETH MADDY: The Joint Committee for ion 
the Penal Code is session on the ot and 
indeterminate sentencing. I appreciate the fact that our 
witnesses are here today. We will be joined by various members of 
the Committee. As usual, this time of year we have a 
calendar and I know that all of them will be here at one time or 
another and have been provided the 
Enactment of the Determinate Sentencing Law in 1976 resulted 
in a major change in sentencing philosophy and in the decision 
makers. 
The Indeterminate Sentencing Law in effect for all felonies 
from 1917 until 1976 had as its goals rehabilitation and 
incapacitation. Public safety was to be obtained by either 
changing criminal behavior or by making sure that those who could 
not be rehabilitated remained in prison. In the 1970's a series 
of court challenges introduced due process reforms to limit what 
many felt were unfair subjective decisions by the Adult Authority. 
In 1976 at the end of the session, the Legislature 
established the Determinate Sentencing Law for all felonies except 
first degree murder, kidnaping for ransom, train wrecking, assault 
by a life prisoner, and exploding a destructive device causing 
mayhem or great bodily injury. 
Under determinate sentencing, the 
divided between the Legislature and the 
sentencing decision is 
courts. The Legis 
establishes a mitigated, normal, and aggravated term for each 
felony, and various enhancements. The judge in each case chooses 
the actual term within the legislatively imposed constraints. The 
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purpose of these changes was to make imprisonment more equal and 
proportionate. Philosophically, those criminologists who urged 
determinate sentencing postulated that criminals make rational 
decisions on a cost benefit analysis, knowing the specific cost of 
a crime would be a deterrence. There was also suggested that a 
determinate sentence reduces prison violence. 
When the Determinate Sentencing Law was proposed, the 
question of prison overcrowding was raised, but the final 
legislation did not address this problem. While the law 
prescribes durations of imprisonment, it does not effectively 
regulate judges' "in-out" choice of whether or not to commit 
offenders to prison. With intake into the prison system largely 
uncontrolled, 
commitments. 
there has been a large rise in the rate of prison 
There have also been numerous cases of public outcry 
at sentences being too lenient. 
The purpose of today's hearing is to examine whether the goal 
of uniformity and equity in sentencing results in the best public 
protection and the best use of our limited prison resources. 
since enactment of the Determinate Sentencing Law, we have 
added or returned to using indeterminate sentencing for attempted 
first degree murder, second degree murder, aggravated mayhem, 
which is a bill I authored in 1986; habitual offenders, habitual 
sex offenders, certain drug offenses, and attempted assassination. 
The projected prison population by 1994 is 136,640, a 64.9 percent 
increase over the 1989 population. Even deleting drug offenses in 
the prison population, it will still climb to over 100,000 by 
1994. In 1988, the most recent available data from the Bureau of 
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Criminal Statistics, the crime rate in California was 3,321 crimes 
per 100,000 population, to a 2,426.8 100,000 
population for the United states less California. We ranked 
fourth in crimes, being exceeded by Texas, Florida, and the 
District of Columbia. 
Although I support the idea of fairness in sentencing, 
have achieved 
I 
are wonder whether any of the gains we 
outweighed by the rising prison costs. I wonder whether public 
safety is being served in our quest for uniformity. 
Would we be better off by limiting the use of determinate 
sentencing to the less serious crimes, and using the indeterminate 
sentencing for the more serious crimes? Would we be better off if 
the judge could have a choice of using the DSL or the ISL based on 
the court's assessment of likelihood of re-offense? Would we be 
better off having much wider ranges for DSL, having the judge set 
the term and giving the Board of Prison Terms the authority to 
parole prisoners before the end of that term based on the kind of 
criteria that is now used for ISL offenses? Would we be better 
off leaving the relationship between DSL and ISL as it is, and 
focusing on whether the courts should be granted more authority on 
whether to sentence persons to prison? 
I 
however, 
have no preconceived notion of what 
for that which will give us the most 
best. I'm looking, 
public safety for 
the resources that can reasonably be spent on incarceration. 
I'm joined here by Senator Robert Presley, Senator Robert 
Beverly, who are members of the Committee, and also by Senator 
Bill Lockyer, who is now the Chairman of the Judiciary Committee 
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and who has a proposal and a bill that he has been working for 
some time on in this subject matter. 
Our first witness is a former colleague and a good friend, 
State Senator John Nejedly. He was the author of California's 
Determinate Sentencing Law in 1976, which incidentally was a time 
when I was Chairman of the Assembly Criminal Justice Committee and 
went through this process once before. So Senator Nejedly, good 
to see you. 
our opening is going to be an overview of why DSL was enacted 
and what are its goals, has it met its objectives, and is there a 
relationship between the rate of incarceration and crime rates? 
SENATOR NEJEDLY: You know, it was rather interesting in this 
scenario of deja vu. When I came in I met Senator Presley and he 
said, "why are we here today and whatever the reason is you're the 
one that caused it," so (laughter) I start out with a bit of a 
handicap. But I will, if I can, within the limitations of time, 
describe something of the historical background out of which SB 42 
arose -- some of the rationale and some of the problems which we 
knew would be created by this legislative change in the sentencing 
process. 
If you could remind me when I'm, say, a couple of minutes 
away from your time constraints .•• 
CHAIRMAN MADDY: All right. 
SENATOR NEJEDLY: I would appreciate it. I'll try to watch 
it, but sometimes I get carried away, you know. 
But in any event, when I was elected District Attorney in 
Contra Costa County in 1958, I had between June and January to 
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prepare for that occupation and I spent some time in L.A. and in 
Santa 
with 
Clara County, which were the then two prosecuting systems 
the best statistical backgrounds in the state. So I went 
there and spent some time reviewing it. And one of the common 
phenomenon that I found after those experiences in the statistics 
was simply that there was a terrible disparity in the state in the 
sentencing process and the sentences served, the kinds of crimes 
that received attention in the trial courts and the kinds of 
disassociation with reality of the sentencing by the judges in 
different parts of the state. 
When we had some time during the course of those twelve years 
in the office to refine some of that statistical background, we 
began to find that there was a substantial disparity simply on the 
basis of racial backgrounds, ethnic backgrounds generally, 
educational backgrounds, personal appearances, and a number of 
other factors which led to a very serious discrimination, really 
it is a most appropriate word, in the sentencing process 
determined by the characteristics of the person, not the crime. 
This process followed through to the Adult Authority and the 
Board of Women's -- I always forget the proper name for that. You 




what's the other word? Okay, you don't know it either, so I 
better now. But in any event, it became quite apparent that 
we were sentencing people for and the whole background of 
criminal statistics was arising on a very disparate basis, which 
was really, to me, at least, quite unfair. You found that blacks, 
for example, were arrested more often, were tried more often, were 
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convicted more often, and a great deal of the criminal statistics 
which began to be developed in the Attorney General's Office 
really were unrefined and didn't reflect that kind of disparity in 
sentencing. 
We found the same thing as we attended hearings of the Adult 
Authority where different hearing officers had different 
judgments, different values. The uncertainties of the 
circumstance by the way, to go over to San Quentin Prison every 
Thursday night with the Seven Step Program, and we tried to 
associate directly with the people who were were involved in the 
sentencing procedure, which I respectfully suggest if this subject 
is going to be re-reviewed, be done as well, because we found 
uniformly and particularly throughout the state and as we went .to 
Attica and Illinois and Michigan and the prison riots there, there 
was an underlying thread of discontent simply arising from the 
fact that the time that was ultimately to be served was 
indefinite. It lay upon personalities. It lay upon the guards 
and the prison, upon the particular hearing officer who heard the 
applications for parole, the various and changing criteria for the 
fixing of sentences under the Indeterminate Act, and particularly 
in the Attica situation, which received national attention and a 
whole series of hearings which we attended, that theme was 
obviously universal. The uncertainty of the situation was, and 
the unfairness of it, the changing criteria -- led to a great deal 
of prison unrest. 
And I might comment, if I may, in passing on one of the 
comments you made, Mr. Chairman, when you talked about efficiency 
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of the judicial system. When SB 42 was being considered and while 
it did not approach the problem of facilities for incarceration, 
there was a conjunctive committee as I recall the name was -- I 
believe we still have Senator Presley as the Chairman ... 
CHAIRMAN MADDY: Still Chair. 
SENATOR NEJEDLY: Aren't you chairman of the Joint Committee 
on Prison Operations? 
SENATOR PRESLEY: Prison Construction and Operation. 
SENATOR NEJEDLY: Senator Way and I were on that committee. 
We went through the various prisons of the state and at the same 
time, even in the arguments on SB 42, we made the point that there 
were going to be more people sentenced, there were going to be 
more people sentenced for longer periods of time, and there had to 
be concomitantly a total revision of the prison system in 
California. While you're correct in saying it wasn't part of the 
bill, you have to remember, Senator, it was very difficult to get 
this bill even in its present form, let alone this problem of 
spending millions and millions of dollars. 
We, for example, recommended that Folsom Prison be shut down. 
We recommended that San Quentin be shut down and completely 
rebuilt in an entirely different kind of a physical concept, 
something like the design seen in your new prison at Wasco today. 
But I think you should remember that no part of the system is 
going to work or no procedural part of the system is going to 
operate effectively unless you have conjunctively all of the other 
facilities that are necessary in place to accommodate the demands 
of that system. And if you are going to have longer periods of 
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incarceration and more crimes that are sentenced to state prison 
and more people therefore who are going to state prison, you 
obviously have to accommodate that by additional facilities or the 
whole system isn't going to work. 
So sometimes when you may be focusing on determinate and 
indeterminate sentence, you might remember that you're only 
dealing with a very small part of the total problem. And unless 
you provide the facilities like the Valdez spill or whatever, 
unless you have the facilities to accommodate the responsibilities 
of sentencing the system doesn't work and to pick out one part of 
it and question its universality in creating a problem may lead to 
some very serious problems. 
But in any event, because of that disparity, because of the 
discontent, because of the unfairness, which essentially appealed 
to me, we had considered action for a number of years from 1970 
and 1971 to approach this problem on a state level, but 
circumstances never were quite propitious. There was no real 
enthusiasm for any substantial change. The Administration was 
opposed to the change. The Administration wanted to approach it 
on an administrative basis and it all came to a climax in the 
early '70s when the Governor suggested that we solve the problem 
of overcrowding in the prison system simply by making a selective 
release of thousands of prisoners in order to accommodate the 
influx of new people who were coming into the system. 
CHAIRMAN MADDY: They did that in 1974, I think. 
-8-
SENATOR NEJEDLY: That's right. And that kind of led to a 
more demanding climate for change and so SB 42 came into being. 
I might tell you, there's an old adage that politics makes 
strange bedfellows. I want to point out to the Committee who was 
really involved in that process because the strangest combination 
in the world occurred, and you may be familiar with it, Senator. 
But Mike Salerno, who was on our staff; Lowell Jensen, who was 
then the District Attorney of Alameda County; Jerry Brown, if you 
can figure a more incongruous combination than that. But in any 
event, I understand, Senator Lockyer, you are Chairman of the 
Senate Judiciary Committee now. Al Song was Chairman at that time 
and he was one of the principal authors, and remember Clinton 
Duffy. I don't know whether you recall him or not. One of the 
great humanitarians of our time, former warden of San Quentin 
Prison. Ray Parnus, who was a professor of law at University of 
California at Davis. Tony Kline, who was the Governor's Executive 
Secretary. The Prisoners' Union was represented by Willie Holder, 
and others who I don't recall. But without anyone of those, 
nothing would have happened on this legislation. Because of that 
combination and the hearings, the problems we had with the 
Assembly Criminal Justice Committee, we dropped the bill on two 
occasions simply because we couldn't reconcile our views with ACLU 
and others. But in any event, we did find a reconciliation and a 
composition. 
There were two problems that were left out of the bill. One 
of them was the habitual criminal bit and the other was simply how 
to deal with the extraordinary circumstance. It got great 
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publicity that drew attention of the public to the crime and how 
do you deal with that exceptional circumstance? 
CHAIRMAN MADDY: We were referring to, I think, the mentally 
disordered violent offenders. 
SENATOR NEJEDLY: That's correct. 
CHAIRMAN MADDY: Because I carried the bill and lost it the 
following year. SENATOR NEJEDLY: Right. When the bill left the 
Senate, we had these things in it. When it got out of the final 
what's the right word for it-- the Conference Committee ••• 
CHAIRMAN MADDY: Conference Committee, right. 
SENATOR NEJEDLY: When the bill came out of the Assembly, we 
had made at that time, in the normal practice, you get a bill out 
of committee, then you amend it, so the Committee would never have 
passed it out in that form. We didn't play that way. I didn't 
like that approach. We told them we would go to conference. 
Everybody would have an opportunity, but there would be no 
author's amendments to circumvent the Assembly Committee. And we 
really had difficulties there. I don't mean that personally. 
CHAIRMAN MADDY: No, I remember distinctly that I was 
essentially calling that a sterile gavel, you know, a Bill Bagley 
special. 
SENATOR NEJEDLY: So it was a compromise bill. It 
essentially reached the issue of fairness and for myself, I would 
like to repeat that. The essential approach was people were 
treated fairly, whether they were black, white, brown or any other 
group of people in the criminal justice system. The whole panoply 
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of discussion and events was opened to the public. You could 
never attend a hearing. I had to get special permission, for 
example, even as a district attorney, to go to a hearing on cases 
in the state prison under the old system. It was not available to 
the public, but here at least the thing is out in the open. We 
know now at least what's going on. It's in the jurisdiction of 
the Legislature. At that point, it should be obvious it's not an 
administrative function anymore. It's a legislative function. 
You have the capacity to deal with it. 
In fact, the same similar hearings are going on on a federal 
level now on the present system and in the United States criminal 
justice system. But I would hope seriously that you don't lose 
sight of the issue of fairness. That you don't lose sight of the 
issue. The issues are now out before the public where the public 
can see them and finally that you recognize this issue. 
If you have a thousand-room hotel and everyone who is a guest 
at that hotel stays for a year, there's only a thousand people you 
can put in that hotel at any one time for a year. If you want 
longer sentences, then you're going to have more facilities. If 
you don't have the facilities, don't blame the system for the 
incapacity of the system to deal with the function that it was 
charged to deal with. 
CHAIRMAN MADDY: Thank you, Senator. Do we have any 
questions of Senator Nejedly? 
SENATOR BILL LOCKYER: 
opposition at the time the 
Do you recall the nature of the 




either groups or the philosophical basis for their 
SENATOR NEJEDLY: Well, I don't want to put this off on the 
ACLU because actually it's a very constructive group and I think 
in a number of cases they serve an appropriate purpose, so I don't 
want this to sound critical. 
SENATOR LOCKYER: But that was the opposition? 
SENATOR NEJEDLY: That was the opposition essentially. The 
opposition was based on the sentences that were proposed were too 
long. They were too onerous. They included the habitual offender 
basis and we had a way of dealing with the ••• 
CHAIRMAN MADDY: Mentally disordered, violent offender. 
SENATOR NEJEDLY: Right, I always forget that one. That's 
one that my memory doesn't want to accommodate, but in any event, 
that situation. And particularly they were raising the point that 
the sentences that were proposed in California were substantially 
higher than the five industrial eastern states, particularly New 
York and New Jersey and Illinois and Michigan and that ••• 
SENATOR LOCKYER: So it was length of sentences, essentially. 
SENATOR NEJEDLY: Length of sentences and those two other 
factors. 
CHAIRMAN MADDY: Senator Beverly. 
SENATOR ROBERT G. BEVERLY: On that point, wasn't there also 
opposition from the right. I remember hearing from a certain 
chief in Los Angeles, now a senator and from a judge in San Diego 
regularly. 
-12-
SENATOR LOCKYER: That's right. 
SENATOR BEVERLY: They thought the sentences were not tough 
enough. It came from both sides. 
SENATOR NEJEDLY: Well, it's hard to believe that bill ever 
got out of the Legislature, actually. And it was a last minute 
thing. Last night, twelve o'clock, the whole bit. Lowell Jensen 
came up here arguing for it. Senator Beverly recalls the 
situation. 
SENATOR BEVERLY: Yes. 
SENATOR NEJEDLY: But in any event, the argument that I had, 
apparently, that was persuasive was simply that it was fair and it 
was out in front where everybody could see it and unless you put 
the other facilities in to make the system work, don't blame 
the .•• 
CHAIRMAN MADDY: Thank you, Senator. Good to see you. 
Senator Lockyer wants to follow you with an update as he sees 
it. You can join us if you like. 
SENATOR LOCKYER: Mr. Chairman, I wanted to just call your 
attention to what's happened since the time that this law was 
adopted 14 years ago. The ACLU may have been right when they 
predicted at the time, and I think some others did that were 
supporters of the bill, that gradually over time in California 
sentences would be lengthened. So not only were they longer than 
some thought reasonable at the outset, but that over time they 
would stretch that way. 
-13-
When the law was enacted, judges had a little 8-1/2 by 11 
piece of paper that were sentencing guidelines. This is what they 
have now. They stopped trying to even print this because it's 
gotten even more complicated since 1988, but you can see it if you 
have microscopic vision, the incredible complexity of our 
sentencing structure. It's largely a consequence of each year 
there are another dozen or two dozen bills that add on an 
enhancement, a change in sentencing procedure, whatever. 
CHAIRMAN MADDY: You might show that to ..• 
SENATOR LOCKYER: Pardon? 
CHAIRMAN MADDY: You might turn it the other way. 
SENATOR LOCKYER: Oh, turn it the other way, okay. 
CHAIRMAN MADDY: Allow others to see it. 
SENATOR LOCKYER: Chart. Judges tried and clerks, to put 
this on a computer program and they found that it was just so 
complex that you had to figure out every variable in order to 
enter it correctly in the computer. You might as well just 
compute it basically by hand anyhow, and so one of the 
consequences of this complexity is that in the last few years a 
study was done of criminal appeals. They found that one out of 
four successful criminal appeals was due to sentencing error by 
the judge. Just simply to compute the law and what we've done to 
it over the last 14 years. 
I have been working on a measure now for a couple of years 
and I think this is the year it's going to go. It will be 
interesting to see if now we fix the old system and then decide 
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well, let's try something entirely new. But I guess that will be 
a debate for next or future years. But we're essentially trying 
to simplify all of this complexity and that is most easily shown 
in this chart, where rather than each crime having a set of 
characteristics and elements and sentencing possibilities and 
consecutives and no probations and so on, we just do an A, B, c, 
D, E and the debate becomes, well, is that a C or a B or a E or a 
D? Things of that nature. 
Being reasonably sentencing neutral, except for the fact that 
in our current law for the kind of habitual offender that Senator 
Nejedly had talked about, we have caps and it is claimed that many 
of them know that when you do a dozen burglaries or a dozen armed 
robberies, which Senator Beverly has worked on this problem 
before, that's it. You can't get anymore time whether you do 300 
of them or whatever. And cheaper by the dozen is one of our 
current policies that we hope to change so that the lids on the 
potential consecutive sentences will be removed to a substantial 
degree. 
That bill is currently in the Assembly COP's committee and 
scheduled for a hearing again -- there's been a lot of them 
next week. One thing we've added that I think is important is to 
try to focus on those habitual offenders. We've talked about that 
over the years. It turns out the current habitual offender, this 
is not the mentally disordered but just the habitual offender, 
under the current law probably has resulted in fewer than ten 
people being sent to state prison as a habitual offender. The 
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requirements are so tight that it just is fairly meaningless. 
We're trying to make that stronger. 
Anyhow, thank you for the chance just to mention this current 
effort. It does not readdress the determinate/indeterminate 
issue, other than to recognize that over the last decade there's 
been these changes in the sentencing structure and ones that most 
people think need to get readdressed if we're going to stay with 
the system at all. 
CHAIRMAN MADDY: Thank you, Senator Lockyer. Any questions? 
Judge Steven Perren, Superior Court Judge of Ventura County. 
Judge Perren, welcome. 
JUDGE STEVEN z. PERREN: Thank you very much, Mr. Chairman 
and Members of the Committee. It wasn't entirely clear to me 
exactly what direction to take in making a presentation to you on 
the issue before you. What is clear after listening to Senator 
Lockyer and, of course, he and I go back, I guess, about a year 
and a half at a conference at Asilomar when SB 25 was being worked 
through. 
SENATOR LOCKYER: He's what we call a "sentencing junkie." 
JUDGE PERREN: Yeah, I'm one of the people that understands 
that, which should call into grave concern whether or not you 
should listen to me at all. 
SENATOR LOCKYER: Did you prepare the chart? 
JUDGE PERREN: No, I wouldn't touch it, but I teach it and 
the entry level judge gets about a 12-hour course right at the 
outset on present sentencing practices. When I first started 
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teaching it five years ago, my instruction to them was, "you can 
understand it." I don't say that anymore. You can't. And that's 
a product of so many exemptions, classifications, qualifications, 
and what have you, that it really makes the Internal Revenue Code 
look simple. And really that doesn't make any sense at the 
present time because it has been gutted by designer crimes where 
somebody wants to get something into the books that's going to 
look good, I guess, and maybe one or two people ever be convicted 
of that offense and it really is a very confusing and difficult 
format. 
From an eye towards simplification without any other 
qualification, certainly Senator Lockyer's bill is an improvement. 
I'm not as sanguine as he that it's going to have a significant 
effect on the prison population or altering sentencing in the 
final result. I think there necessarily will be some sentence 
creep. I think people look at that and think that the natural and 
inherent pressures on the judges will cause sentences to increase 
because there are no limitations. But at least the bill does give 
the judges the opportunity to sentence, which is something that is 
more and more being withdrawn from them. 
My comments are really addressed to the question I think that 
you've asked and that is this interrelationship between 
indeterminate sentencing and determinate sentencing. In listening 
to the comments made and the economic considerations that have 
been suggested for prison reform, prison population -- focusing on 
those who really need to be there as distinguished from some who 
-17-
perhaps are one time offenders or what have you. Certainly the 
Determinate 
irrespective 
Sentencing Law mandates 
of what their future 
that a person be sentenced 
criminality would be once 
they're in prison. Now the determination of future criminality is 
one that the judge must look to in deciding whether or not to send 
to prison. But once in the prison, it's out of the judge's hands. 
The problem that seemed to emerge in reviewing your 
preliminary comments and a lot of the information that I've heard 
going along the way as to how do we discriminate between who goes 
to prison, the cost, the population, the like, is simply this. 
All of the remedies I've heard suggested concerning discriminating 
within the system, seem to ignore the fact that the system is run 
by the people who are first put into it. And there's really 
nothing being addressed to modifying judicial discretion in the 
placement of people in prison. You're saying, "Reduce prison 
populations or focus upon people who are in prison and let's pay 
the resources to deal with them." And then you turn to the judges 
on the other hand and you say, "But by the way, Judges, you must 
send people to prison" in a broad scheme of cases ranging from 
•use a gun, go to prison,' which I doubt few people argue with, 
to, "are you aware that a person who possesses one gram of cocaine 
and is convicted of that and later possesses one gram of cocaine 
and is convicted of that, must go to prison?" Now that's 
required. 
Now that may be okay, but if you're telling us to be more 
discriminating in the people we're sending, then you're not really 
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telling us that in the message that you're sending by the 
legislation that comes down every year further and further 
narrowing the scope of sentences that judges can make. In 
substance, the message that comes to the judges is we really can't 
figure out who should go to prison and who shouldn't, so let them 
all go. And I think statistically the numbers and percentages of 
people who are going to prison are increasing. 
For example, there was a bill that came out last year. I 
don't know the number. I only know it by Penal Code section or 
Vehicle Code. It's Section 23175 of the Vehicle Code. I use this 
as an example because it's a great idea. Convert to a felony any 
person who drunk drives with three prior drunk driving convictions 
in seven years. Not a soul's going to quarrel with that. I think 
it's a great idea. As I recall the bill, it came out with no 
economic impact. I don't know who did that analysis, but that's 
utter madness. What you did was increase the caseload of the 
Superior Courts of the state of California across the board by ten 
percent. Certainly that's the case in our county. We have ten 
percent more cases to deal with than ever before. We had and we 
are sending in my county 65 to 70 percent of persons convicted of 
that offense to prison. 
Now, you may say that's rather harsh with the person who is 
drunk-driving and gets convicted of having three priors. Problem 
is those aren't the people that are going to prison. People that 
are going to prison are the ones with five, six, seven and eight 
priors, who legitimately should go to prison I think, and I've 
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sentenced them there. But to say no economic impact and to talk 
in terms of how to reduce the cost of prisons and then to pass a 
bill like that is difficult. 
SENATOR LOCKYER: The author's unknown? 
CHAIRMAN MADDY: No, the unknown economic impact. 
JUDGE PERREN: Well, I'll be surprised if it's not profound. 
In any event, the objective that is here it seems to me is, on the 
one hand, why modify what we have except to the extent that 
Senator Lockyer's bill perhaps takes and makes more intelligible 
the existing SB 42. I tried to play with this in my mind. Who 
are you after in trying to go to indeterminate sentencing? And it 
seems to me you're after basically two kinds of people and I think 
that was alluded to. You're dealing with the real danger to the 
community, but that's a function of the crime that person commits 
at the time as to how you sentence that person. Or you're dealing 
with the high profile, high publicity case when people go bonkers 
when that person is released. 
Now, you had in place ways to deal with that and you have in 
place an indeterminate sentencing scheme that I haven't heard 
mentioned. For example, and I suggest to you the numbers would be 
awe-inspiring, a great number of people committed to prison are 
driven by either the use of drugs or that's intimately involved in 
their criminality. Well, you have an indeterminate sentencing 
statute in place right now for dealing with those and that's the 
narcotics offender statute. And a person convicted of an offense 
for which they are sentenced -- not can be, but in fact sentenced 
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to six years or less in prison, may in the discretion of the judge 
be committed to the California Rehabilitation Center. They are 
then kept in CRC for a period of time subject to the discretion of 
the warden and the staff at CRC. So you have an indeterminate 
sentencing plan. 
You had an indeterminate sentencing plan ten years ago for 
mentally disordered sex offenders. That went in the toilet 
because it was really unpopular because people were getting out 
too soon. Unfortunately, by repealing that, what you did was 
throw the baby out with the bath water because you took away the 
authority of the legislation and of the prisons to keep in the 
identifiable serious offender under the mentally disordered sex 
offender statutes. And thus, people who are one time offenders, 
who are sentenced to prison for the maximum, which would be eight 
years, but clearly and identifiably are sex offenders, are being 
released back to the streets whereas they could be handled under 
MDSO statutes heretofore. 
Senator Lockyer? 
SENATOR LOCKYER: As I recall, we also had a constitutional 
defect and there was some judicial determinations that it was 
vague and well, the old criticisms of indeterminate sentencing 
were applied to ... 
JUDGE PERREN: Well, they're still keeping the ones who were 
in. There are maybe 20 or 25. 
It seems to me that in your approach, you have to look to the 
kinds of crimes you're going to encompass in your bill and the 
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kinds of people you're going to catch in it. Because the really 
hard person that you're looking at is a very unique character and 
how you identify him and legislation that gives notice to the 
person of the offense that's going to get them caught up, I don't 
know how you draft that. The only way would be, number one, the 
habitual offender statutes, but to break into those statutes in 
California is very difficult. I don't know what the raw numbers 
are, but of the some SO-plus thousand inmates in the adult 
institutions in California -- the state institutions I would be 
surprised if the number of habitual offenders was in three digits. 
And that's just a guess on my part. I sentenced one person in 
eight years as a habitual offender and he merited it beyond all 
belief. He should have long ago been found to be that way. 
But again we tend to draw up the bottom of the system by 
looking at the high end of the system and I think we have to be 
very 
seems 
careful about being discriminating in 
to me you have to have, and I do 
but it was mentioned to me as I 
what we're doing. It 
not know how it would 
came in and now I'm impact, 
drawing 
mentally 
the same blank that my predecessor drew about this 
disordered criminal offender and I'm not sure what that 
statute is.* If there is a procedure whereby you can identify an 
offender, post-judgment, and have subsequent proceedings that 
would allow for administrative extension of commitment and/or an 
additional finding by way of an enhancement at the trial time, 
*Article 4 (commencing with Section 2960) of Chapter 7, of Title 
1, of Part 3, of the Penal Code. 
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that the person would at least be eligible for such findings, 
it seems to me you address the problem. What the constitutional 
thenrestrictions would be on that I absolutely don't know. It's 
certainly problematical when a person is punished and really 
doesn't know the long end, but we have an indeterminate provision 
for that even because in our not guilty by reason of insanity 
statute, you essentially have an indeterminate commitment and an 
extension even beyond any term prescribed if the person continues 
and persists in being a danger to the community. 
this, 
going 
So the next question it seems to me, and I'll conclude with 
is a question of focus and front end loading. The judge is 
to have to be the one to make the initial decision. Are 
there statutes in place or soon to be in place, and I think it's 
recognized that that will likely be the case, that will allow for 
an appropriate handling of a given person for a given crime. 
Well, whether we talk of range of sentencing under the five 
criteria under Senator Lockyer's bill or existing three standards, 
it seems to me that you really have given the judge a wide range 
to deal with. If you're concerned with the terrible crimes, the 
mayhems, the manslaughters, and the situation that occurred in San 
Francisco where the low end was preposterous at that point, then 
you draft legislation that at least gives a high end that can 
recognize that unique offender which ought to be placed at the 
high end. And the judge does then have a range of sentencing. 
Even today, I will disagree slightly with Senator Lockyer. There 
are so many crimes now that are outside the limitation statutes 
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that virtually all violent offenders don't get freebies for their 
crimes. They do their time for their crimes if prosecuted. 
So in sum, then, if I may suggest to you, and I certainly 
invite comment if anybody has any questions. I come to you as an 
empiricist in the sense that I haven't done any gross studies of 
what goes on. I can just tell you what goes on in the grinder 
down in the courtroom everyday and I sentence probably 200 people 
a year under our present system, and at one time when I was a 
criminal calendar judge, I sentenced about a thousand people in 
one year. Half the problem was figuring out what's just for the 
given offender. The other half of the problem was figuring out 
how I got to that point given the constraints that were imposed on 
what has become an absolutely Byzantine statute. 
My last comment and I'll close with this is a prayer. And 
the prayer is this. Please, whatever you come to by way of a 
statute, just leave it alone. At least give the judges a fighting 
chance to understand the statute and to work with it. There are 
so many laws on the books that catch virtually every form of 
criminality and every means by which that crime can be committed 
that adding new and additional legislation certainly doesn't serve 
any interest in the courtroom. What other interests it serves I 
can't address. 
CHAIRMAN MADDY: Well, thank you, Judge. Unless we adjourn 
for five years, you probably won't have the last part of your 
prayer. 
JUDGE PERREN: I understand that, but I thought I'd give you 
the prayer anyway. 
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SENATOR LOCKYER: Mr. Chairman? 
CHAIRMAN MADDY: Senator Lockyer. 
SENATOR LOCKYER: I might add, that's the principal reason 
for going to five categories. It then becomes very difficult to 
say, "Well, add a year and add a ... ", you know, that kind of 
stuff. 
JUDGE PERREN: Right. 
SENATOR LOCKYER: Judge, if you were trying to be sentencing 
neutral and you wanted to create a system in which the bad guys 
were subject to lengthier terms, who would those be? I assume 
from your . comments, knowing your comments in the past, we're 
talking about habitual criminals who just seem to be into the ... 
JUDGE .PERREN: Well, there are triggers that come to my mind. 
The triggers that come to mind automatically are weapons 
involvement and those ... 
SENATOR LOCKYER: You want to send them up? 
JUDGE PERREN: Yes . But the judge, again, should have 
. 
discretio.p ~ I can give you parades of cases of people who had 
weapons incident to crimes who, I think, arguably, should not have 
gone to prison. 
SENATOR LOCKYER: Or a vicarious situation. 
JUDGE PERREN: Well, that's true, too. But even in a 
vicarious situation the problem with vicarious is they know that 
you give the gun to the 12-year-old on the robbery and they don't 
get touched. Why are we passing long bills? Or legislation 
providing for long terms? One is to deal with an offender and you 
asked me who that would be. 
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You got to deal with the drug problem in a realistic way and 
sending them to prison is not dealing with it in a realistic way. 
I mean that's the truth of it. You've got to do something else, 
than lock a drug abuser up. Now what you do, I don't know. Yes, 
keep it criminal. I'm not suggesting to the contrary. But you 
have to deal with the problem and putting them in prison is only 
exacerbating the problem and giving them a post-graduate degree in 
criminality. 
Yes, you have to deal with the violent offender, the person 
who presents a clear danger to any citizen, and obviously we're 
talking about gang-related activities, we're talking about weapons 
use, and we're talking about the person who reoffends and is 
demonstrably a reoffender. Those are clear circumstances. 
SENATOR LOCKYER: If you were spending new money there by 
increasing sentences and because of budget constraints had to 
reduce others, what would they be? It sounded like drug offenses 
would be one possible category ••• 
JUDGE PERREN: Well, I mean, why don't you build a large 
ranch out in the desert and put all your drunk drivers out there 
that are going to prison. They're no danger as long as they're 
not behind the wheel. Even if they're drunk, as long as they're 
not behind a wheel, they're okay. Unfortunately, you can't keep 
them from going behind the wheel. 
SENATOR LOCKYER: So maybe we could save some money in that 
area. 
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JUDGE PERREN: Well, it seems to be a high minimum security 
environment. Your drug offenders who are truly drug offenders, 
they just want to use their drugs and that is the statute focuses 
on the judge being required to determine that the criminality is a 
function of drugs, not drugs being a function of criminality, 
which are a large portion. Get them out. Beyond that you've got 
your habitual forgers and the like. And that's a question of the 
degree of intensity of supervision within an institution. I don't 
know that stuff and I'm not going to go out as an expert on that 
because I visited the institutions. I do not understand nor have 
I studied the techniques within the institutions. 
telling you where I am. The body is in front of me. 




people to prison. In many cases, I have to send people to prison 
and I think that the Legislature ought to, at some point, and I 
would hope say, "Judges, do judicial things in a judicious manner" 
hopefully, and they ought to be left to that task. 
CHAIRMAN MADDY: Thank you, again, Judge. Thank you. 
Members of the Committee? 
JUDGE PERREN: Thank you very much. 
CHAIRMAN MADDY: Mr. Greg Harding, Executive Director of the 
Blue Ribbon Commission. Mr. Harding? 
MR. GREG HARDING: Mr. Chairman, thank you very much. 
The Blue Ribbon Commission went out of business as of January 
of this year so actually I work for the Department of Corrections, 
but I acted as the Executive Director during its 18-month life. 
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And the report came out in January and lists about five 
recommendations in the area of sentencing. And, again, in the 
Blue Ribbon Commission's view, we were looking at sentencing in 
the context of what its impact is on state prison populations. 
And it might help a little bit to relay some of those impacts just 
to give you a context. 
One of the things the Commission found was that in 1988 there 
were about 46,000 inmates who spent a year or less in state 
prison. There were about 32,000 who spent six months or less in 
state prison and about 20,000 inmates who spent three months or 
less in state prison. Clearly this is in part, the result of our 
sentencing law. If you break that down between parole violators 
and short-term new commitments, there's kind of a little 
interesting twist. Of that number, about 28,000 of the 46,000 
about 28,000 were parole violators who spent 12 months or less in 
state prison. And about 18,000 were new commitments who were 
actually coming into state prison in their initial term and 
serving a year or less. Even more significant is that about 8,000 
new commitments spent six months or less and about 5,000 new 
commitments spent three months or less in our prisons. 
Now what that tells us is that you can't just look at 
sentencing and the sentencing structure in the state and make some 
determinations, and make some decisions. You can't deal with 
sentencing law in isolation. And that's what the Commission 
looked at. It came up with about 40 recommendations that are so 
spread across a whole host of areas, one area being sentencing. 
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What they found, for example, is in the area of one of the 
reasons that was contributing to short-term stays in our state 
prisons was the fact that the pretrial stay in local jails, the 
credit they get for staying in local jails, had increased or 
doubled from about four months to about eight months over the last 
decade or so. So one of the recommendations in the area of 
sentencing that they make, is that we have to look at improving 
the efficiency of our courts and our court structure and our court 
processing because that is definitely having an impact on the time 
that you as Legislators have determined the person should spend in 
state prison, but aren't. 
CHAIRMAN MADDY: Does it make any economic sense or even from 
a penal point of view to send somebody to state prison for three 
months? I can think back when I was an air police officer in the 
'60s when I had somebody who was really bad, I could send him over 
to the Navy Brig and it only took about six hours for him to be in 
the Navy Brig to want to cooperate. It was worthwhile. To 
rehabilitate, that's right. He never ever wanted to go back to 
the Navy Brig and of course, the Inspector General came in some 
place in that era, just before 1960, and changed that, too, but is 
there any sense to that from a economic sense or penal point of 
view? 
MR. HARDING: Well, the Commission in one of the Commission's 
conclusions was it questioned the public safety value of an 
individual coming into state prison for say a month or two or 
three or so in terms of its cost-effectiveness, its cost-benefit. 
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That was a conclusion on the part of the Commission, saying, 
it seems we might be able to handle that individual in some 
fashion that means something more than a bus ride from a local 
jail to the reception center and then put on a Greyhound bus with 
$200. And so they went into a whole series of recommendations 
really outside the sentencing area in part to kind of deal with or 
zero in on that population, saying that perhaps they ought to stay 
in the community in some fashion, either incarcerated or 
otherwise. 
MR. EDWARD R. COHEN: I think you touched on it, but in terms 
of time, could you specifically, at this point, answer the 
question, "Is there a relationship between rates of incarceration 
and crime rates?" 
MR. HARDING: Rates of incarceration and crime rates? The 
Commission, in looking at rates of incarceration and crime rates 
really said that there's no tangible research that demonstrates 
that there is a correlation there. They also said that would be a 
fruitful area for a lot of research, so someone can come up with 
perhaps some conclusions there. Because in California over the 
last few years, what we have experienced is a kind of a leveling 
off of the crime rate in certain instances with a rather high rate 
of increase in terms of the incarceration rate. So there may be a 
correlation there, but in terms of the research literature, there 
doesn't seem to be anything that indicates that. But the reality 
is in California there is a kind of a steadying off in terms of 
the crime rate. 
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The Blue Ribbon Commission in looking at all of this, 
essentially said, "We really haven't had the time over this 
18-month period that we were in existence." We were looking at a 
whole host of things in terms of its impact on prisons and so 
forth, "to really get into this very complicated issue." They 
came to several conclusions. One was that they think that the 
general mix of indeterminate sentencing and determinate sentencing 
that we have in California is probably somewhere in the ballpark 
of being appropriate. They did say, however, that perhaps there 
might be consideration of looking at violent crimes in the context 
of adding to the list of indeterminate sentences. But they felt 
that that 1 should be the subject of a sentencing law review 
commission to look at what the sentencing structure in California 
really ought to be. 
The DSL, as you know, changed the goal of imprisonment from 
rehabilitation to punishment and that has been the practicing 
philosophy in California over the last decade and a half or so. 
What they suggest is that what we need to do is establish a 
sentencing law review commission. This is not the classic 
sentencing commission of the Minnesota model, it's more of just a 
law review commission to look at the sentencing law and look for 
purposes of clarification and simplification and make some 
determinations and perhaps conduct some research in terms of 
incarceration, crime rate, and those sorts of things. Look at the 
literature in terms of what's going on with other states and 
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particularly focusing in 
existing structure. Perhaps 
we're trying to achieve 
on clarifying and simplifying the 
revisiting the philosophy of what 
with our sentencing structure. 
Establishing some sort of on-going process for reviewing proposed 
new sentencing laws and enhancements to advise the Governor and 
the Legislature in terms of the effect of that. Look at the 
efficacy of establishing some guidelines or sentencing guidelines 
or a grid for the system. And look, at the notion of expanding 
what they called intermediate sanctions in the sentencing law. 
Those intermediate sanctions are visited a lot in the Blue Ribbon 
Commission's Report, kind of looking at things that we might do 
somewhere between probation and state imprisonment. Perhaps more 
of a community detention model. 
That's it. Questions? 
CHAIRMAN MADDY: Thank you. 
We've been joined on my 
Senator Charles Calderon. 
Any questions? 
right by Assemblyman, soon-to-be 
ASSEMBLYMAN CALDERON: Thank you very much. 
CHAIRMAN MADDY: We have Mr. Don Novey, the State President 
of the California Correctional Peace Officers Association of 
Sacramento. One issue and one question is inmate behavior. You 
can have a seat if you want, Don. You don't have to stand. 
Are the inmates sentenced under the ISL or DSL better behaved 
was the broad question we presented to Mr. Novey. 
MR. DON NOVEY: Thank you, sir. I'm Don Novey, representing 
the California Correctional Peace Officer's Association, sometimes 
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called "the toughest beat" in the state. Or, sometimes called the 
most "beat on in the state." I noticed the one judge earlier 
alluded to the Byzantine Empire in reference to the implementation 
of this wonderful Nejedly law, SB 42. And I worked in one of 
these facilities that was built there in the Byzantine Empire 
Folsom Prison. One thing the judge is somewhat askew on and I 
think it's kind of interesting. I think Ned's probably more up on 
this. The judge's last accounting of the inmate population was 
about 80,000. It's now close to 90,000 if I'm not mistaken and 
we're increasing by leaps and bounds and things are not going to 
go backwards. 
Presently we have 14 prisons with over 200 percent 
population. We have one facility with over 300 percent 
population. Just contacted our federal peace officers in the 
state of New York and they're in a quandary because they might 
have to go to court because they might have to have one facility 
that nears 200 percent and they're thinking of going on strike in 
the state of New York as a result of that, which I think is quite 
interesting. 
Realizing in California that these laws were going to impact 
us way back when as a lay officer working the line when the 





the determinate sentencing law and that this fair justice 
be placed upon the convicted felon. However, subsequent to 
and I didn't hear it earlier, unless it was brought up, we 
the Terry Goggin's bill go into effect. I consider it the 
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infamous one-for-one law* and it was passed by this Legislature, I 
think, in 1982 and implemented in 1983. What happens under this 
this law is that the inmate will receive one day off their 
sentence for every day they work or they go to school or they 
learn some sort of other education within the system. However, 
most inmates, when they receive a disciplinary and they do lose 
their time, within a space of six months they get all that time 
back because they have appeals rights within the correction 
system. And a lot of people in society aren't cognizant of that. 
So therefore, if we have an inmate that stabs an officer to 
death and we might be able to give him up to an additional year. 
But then they can appeal that and probably get most of their time 
back, which I think is quite interesting. 
The old Indeterminate Sentencing Law which I worked under as 
an officer and the new Determinate Sentencing Law which I worked 
under as an officer and a supervisor in state government, has some 
interesting aspects. Under the old Indeterminate, I wouldn't want 
to use the word control, we were able to help the inmate help 
themselves more. They were forced to program and I don't mean 
by going out and breaking rocks or walking the straight and narrow 
line. That means that they were forced to get an education. 
Today 42 percent of all inmates in our system do not have a high 
school education and it's something that's really not addressed 
across the board. 
*See Article 2.5 (commencing with Section 2930) of Chapter 7, of 
Title 1, of Part 3, of the Penal Code. 
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I know Sonny Barger went from a fourth grade education to a 
Bachelors in Science degree and later became one of the most 
infamous methamphetamine drug lab experts in the nation. But 
education, we think, is a very serious thing and it's a necessary 
thing for the inmate population to become an integral part of 
society again. 
In addition to that the inmates behind the walls, if they had 
an infraction, that would go into an official 115 report and go in 
the inmate's record. And wben they did go up for a parole or 
consideration for parole, that was a serious factor. And it, in 
essence, kept a lid on our facilities. 
Subsequent to the implementation of the Nejedly law, we had a 
rash of riots throughout the state of California and in about 
1982-1983, and mind you, our population was stable for about five 
years, where our population didn't increase hardly at all. We 
only had 23,000 to 24,000 inmates. Today we have 90,000. But 
inmates were rioting up and down the facilities, from Soledad to 
Chino to Folsom with a de minimis amount of inmates in proportion 
to what we have today. In 1983 we started a massive building 
program. By the way, it was started under the Brown 
administration. A lot of people aren't even cognizant of that. 
And today we have essentially about 45,000, I guess, new residents 
subsequent to the 1983 building at Vacaville. 
The interesting thing that ties in with this is that our 
violence level is somewhat the same. It hasn't dramatically 
increased. We've put 12,000 new officers on line and if anybody's 
been in the logistics of law enforcement, educating and training 
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and, Mr. Maddy, I didn't realize you're a former air police 
person, I guess they called them policemen back then -- but the 
interesting thing is that it takes a lot of time and effort and 
then to train all the new supervisory personnel. Somehow we've 
been able to do that. I don't know how, but we have. And we've 
been fairly successful. We haven't had a great number of riots 
and we've been able to hold the line. 
I'd like to make a recommendation here today to this august 
body that we start seriously considering maintaining the 
Determinate Sentencing Law for the first time offender up and down 
the road. I guess we've had some enhancements subsequent to the 
enactment of the Nejedly law for the more violent offenders. I 
think we've, as of last month, 42 percent of all inmates in the 
system are violent offenders, so out of the 90,000 there's 
approximately 40-some thousand inmates that are -- or 40,000 
inmates that are violent offenders. We'd like to see on the 
second commitment that they go to indeterminate sentencing. The 
judge has alluded to that earlier. He says, "Hey, we need to 
maintain our control as a judge in the system," which I fully 
understand. But I think that a convicted felon who goes "a second 
time around" has given up that supposed right. 
What this would create is that the citizenry, I don't care if 
it's in Boyle Heights, Casa Blanca, and Riverside, Sacramento, San 
Francisco, or South Lake Tahoe with their recent drug problems, 
they would give the citizenry some sort of voice in the actual 
hearings for these inmates when they do go up for parole. We 
think that's something that hasn't been taken into effect. 
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Since the Nejedly law, there's only been 461 victims' groups 
formed in the state of California. They're all in existence 
today. They're an integral part of society. I'm a member of the 
Coalition of Victims' Equal Rights. Our president is Doris Tate, 
Sharon Tate's mom. And they will be expressing themselves at 
these hearings in the future. I think that's something that's 
been forgotten is the victim. 
And thirdly, the actual operation of the correctional 
facility would be a more of a, I guess, stable arena as a result 
of implementing or reimplementing the Determinate Indeterminate 
Sentencing Law, putting it back on the books. We gave a great 
deal of thought to just going back to the Indeterminate. We think 
that would cause nothing but chaos within the capitol. It might 
even impact Mr. Calderon's election to the Senate and we didn't 
want to do that. 
In all seriousness, in reference to that, we figured it'd 
take three or four years to get through this Legislature. And to 
be honest our facilities are netting 10,000 to 12,000 every year 
and we can't keep up. We are having some difficulty in recruiting 
officers on the line as all law enforcement in the state of 
California is right now because of the drugs that are so 
permeating our society now. I guess Sacramento County's a direct 
reflection of that. That they're now waiving anybody that hasn't 
had a drug history in their last three years as being eligible to 
become a county deputy sheriff. Isn't that a sad reflection of 
what's going on out there, but it's true. And then we're going to 
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have to hire between 5,000 and 10,000 new officers and get them on 
the line and get them trained and operate within these facilities. 
Before I get off here, I'd like to bring up the area of 
drugs. The interesting thing is that we have these individuals, 
and we do have our CRC program. I think Ned's fully cognizant of 
that operation. We do have some good programs in Youth Authority 
as well. We don't have enough. 
One thing I'd like to emphasize is that it's amazing that 
these individuals come in as drug offenders and do their one or 
two years and they still go out addicted to drugs. So that 
doesn't tell you anything that they're still using inside. If we 
can get them away from using drugs on the inside and I think we're 
going to have to become somewhat more restrictive into the 
introduction of drugs in the correctional facilities. Since the 
arrival of 1977, the Institutionalized Persons Act via Congress, 
inmates• rights have increased dramatically in the system. 
Inmates can now demand the FBI investigate officers on the line by 
the Institutionalized Persons Act, which is quite interesting. I 
think that we've gone full circle in reference to that. 
We need to have more restrictions built into the inmate 
element in reference to their availability to drugs in the 
correctional facilities. And believe it or not, the drugs 
themselves are not a big safety factor inside the facility. It's 
alcohol. We have more staff assaults and more inmate assaults as 
a result of homemade brew within the correctional facilities. 
What drugs brings is power. Power amongst the gang elements 
-38-
within the correctional facilities and that's their interaction. 
We would like to see maybe some enhancements under the Penal Code 
in reference to individuals smuggling drugs into correctional 
facilities. And that goes for free people as well as those that 
work the facility. We're very supportive of something in that 
line. And I'd also like to mention we're also supportive of 
inmate visitation. And that's a very narrow and fine line we have 
to deal with because we think that's one of the more positive 
elements in a correction system, is the inmates' interaction 
within their families. 
That's about it. 
CHAIRMAN MADDY: Thank you, Don. Any questions, members of 
the Committee? Appreciate you coming by. 
MR. NOVEY: Thank you. 
CHAIRMAN MADDY: Thank you. I have a question on 
rehabilitation forT. L. CLannon, M.D., former Staff Psychiatrist 
at the California Department of Corrections Medical Facility in 
Vacaville: Is rehabilitation more effective under the ISL or the 
DSL? 
T. L. CLANNON, M.D.: Senator. 
CHAIRMAN MADDY: I think each of the members of the Committee 
have Mr. Clannon's opinion article. Maybe some of them have had a 
chance to read it, sir. 
DR. CLANNON: If you haven't, I'll be glad to give you a 
copy. 
CHAIRMAN MADDY: They all have a copy. It's called 
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"Rehabilitation Was Working; Determinate Sentencing Results in a 
Greater Recidivism Rate and Leads to More Victims of Crimes." So, 
that was the title of an article which you wrote in March of 1982. 
DR. CLANNON: Actually, I was Superintendent of the Medical 
Facility at Vacaville from 1972 to 1980 over this change from 
indeterminate. In fact, I remember arguing on one occasion with 
Senator Nejedly about that, as well as the liberals. It struck me 
even at that time that those strange bedfellows were likely to 
produce a monster of some sort and what I hear today makes me 
think maybe that's true. 
But what I want to talk about is the fact that an 
indeterminate sentence has been in the past a very important 
aspect of rehabilitation and that when you're talking about the 
purposes of imprisonment, while punishment may be the top, 
rehabilitation should be in there as well. Because there's a cost 
of imprisonment. Not only in dollars which I hear you referring 
to. There's a cost in terms of those lives that are affected by 
imprisonment. There's always the danger that imprisonment is 
going to turn out a person who is more criminal than he was 
before. And there's also the victims. In my article I pointed 
out that every year from 1975 when the Adult Authority under Ray 
Procunier first introduced this determinate approach, that every 
year 
That 




more parolees came back to prison. That trend has 
as far as I know to this date. And whereas in 1975 or 
that one out of about four parolees was returning to 
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prison, it's now two out of three according to what I'm told. I 
haven't seen the figures on this, which, by the way, is 
interesting in itself. But what I'm told is that the return rate 
right now is approaching 60 percent. That means, every one of 
those returns with a new crime means a victim of a crime in a 
community, at least one victim. Typically it's more than one 
victim. I didn't hear with Senate Bill 42 and I still don't hear 
much concern about the outcome of imprisonment. 
concern about the outcome. 
Where is the 
When I looked for some research to support what I had to say 
to you today, I went to the library and found that the Department 
of Corrections stopped in 1985 reporting the outcome of 
imprisonment. From about the 1950's sometime until 1985, you 
know, I could give you statistics on percentage of people going 
back to prison. That stopped in 1985. I also remember that the 
Bureau of Criminal Statistics, which in 1977 or 1976 when this was 
passed, included in their statistical keeping whether a person 
being arrested had a prior commitment or not. They stopped that 
also. And the clear message, it seems to me, both to the criminal 
and to the professionals in rehabilitation in the prison system, 
the clear message is, don't worry about outcome. We're no longer 
concerned about outcome. I suggest to you that that's a bad point 
of view 
sentence 
to take and that, 
that you not, you 
consideration to the outcome. 
however, you craft 
know, not do it 
indeterminate 
without some 
As I listen to people talk about this, it seems like there 
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are various models adopted and the model that seems to be most 
prevalent right now is the model that we're engaged in a war on 
crime, you know, and we're going to be tough and you've got to 
show that you're willing to pay the price. But I think you ought 
to look at the question to what extent is that price being paid in 
more victims of crime. It doesn't make a lot of sense to be a 
tough warrior against crime if the result of your efforts is that 
there's more crime, there are more victims of crime. 
In order to convey the impact of the Determinate Sentence 
Law, I would like to compare the situation I encountered, or the 
prisoner encountered coming into the prison system. Prior to the 
Determinate Sentence Law, he went to a reception center. It was 
called then the Reception and Guidance Center. Very shortly after 
the DSL came in, the 'Guidance' was stricken out. It became a 
Reception Center. Justly so, because indeed the guidance did 
pretty much stop at that point. The diagnostic study that we had 
seen in San Francisco. I remember talking to a fellow -- actually 
at San Quentin -- whose family had approached me, but he was 
getting out of prison. In talking to him, no one had ever 
questioned or ever talked with him about why did he commit this 
robbery. He had a determinate sentence. There was no need for 
that. When it came close to release, why was a release plan not 
developed? There was really no need for a release plan because he 
was going to be released on a certain day that's fixed by the 
judge anyway. 
When I talked to him a few months before he was to get out, 
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he was still thinking about, you know, what am I going to do? Am 
I going to go back to the gang I belonged to before? Am I going 
to try to find a different way to live? And so forth. All those 
issues would have been addressed under the indeterminate sentence. 
First of all, in the reception process. Secondly, in the times 
when he would go to Adult Authority hearings and, you know, the 
Adult Authority would question why did you do this? What is 
this .• ? And so forth. 
Now, all of that had the effect of challenging the prisoner. 
It had the effect of challenging him to account for himself and to 
take responsibility to some extent for his actions. Admittedly, a 
lot of them didn't and a lot of them didn't rehabilitate 
themselves, but I suggest to you that from my observations, some 
of them did and, you know, some of this kind of statistical data 
that we're looking at now, which indicates that, as I say, that 
two out of three prisoners are returning 
years of their release, whereas for many 
maintained at much lower levels. 
to prison within 
years that figure 
two 
was 
You know there's some explanation for that. I'm not going to 
has to do with be so absurd as to suggest that it all 
rehabilitation because there's a lot more going on outside in 
society that promotes return than that. But I think that from my 
observation that, as I say, that rehabilitation is part of it. 
Another issue that I have some observations about and some 
experience with has to do with the issue of whether an 
indeterminate sentence makes any sense because experts can't 
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predict. I remember that when Governor Brown signed SB 42 he 
characterized the change by saying, "We used to think we could 
psych everybody out and now we know we can't psych everybody out 
so we're going to not try." Well, I couldn't disagree with him 
about when he says, "We can't psych everybody out," because, in 
fact, we can't. You can't decide on an individual case. But 
there is a lot of excellent research to demonstrate that experts, 
the criminologists, and the psychologists and my own psychiatrist 
can recognize risk levels. 
And there are several studies. They tend to cluster around a 
factor of three, that is, that given a group of robbers that you 
can pick out some of them that of whom one out of ten will 
reoffend and another group out of which three out of ten will 
reoffend. You know the argument that we got, especially from the 
liberals during the SB 42 debate was that, well, even if you're 
able to do that, it doesn't make sense to keep the one in prison 
that has three chances out of ten because there are six chances 
out of ten he's not going to do it. It's just not fair. From my 
standpoint, I don't think we have to put up with those extra two 
criminals' careers. There should be limits certainly on the 
indeterminate sentence and I think the old limits were too long. 
That was part of the problem maybe about fairness that, the 
sentences were like one to life, six months to ten years, and they 
were too wide. They went far beyond the extent of our ability to 
predict future behavior. But I don't think that our ability to 
predict should be dismissed entirely. 
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The analogy may not be such a good one, but it occurred to me 
last night that as I say, we can predict at a factor of three and 
I don't think that a baseball manager would do very well if he 
couldn't perceive the difference between a 100 hitter and a 300 
hitter. And when he had to pick out a pinch hitter, he said, 
"Well, we'll send that 100 hitter up. After all, even the other 
guy only hits three out of ten." I think the analogy is not 
entirely inappropriate that we've got knowledge. I think in many 
ways the deficiency is not in the lack of knowledge from the 
experts in these fields. The deficiency is in the law that hasn't 
had the creativity to figure out how to use the level of 
predictability that we can produce. And that there should be ways 
of doing that. Even ones that are constitutional one would have 
to find. 
Oh. Those are the two major points that I wanted to make. 
There is one other aspect of this that frequently came up in these 
arguments and that had to do with whether mandating treatment for 
people as you do in an indeterminate sentence. By the way, I 
would say that whatever you do about indeterminancy, it should 
happen at the beginning. Because of its continuing effect on a 
significant number of prisoners. If they know going in that when 
they come out depends to some extent on what they do, there is a 
continual encouragement of them. There were some people who said, 
"well you can't do psychotherapy, you can't do counseling with 
people if they're forced into it." That's just flat not true. 
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And it's not only not true in the prison situation, it's not true 
in a lot of others. 
There's some excellent 
Employee Assistance Program, 
those people who are pushed by 
research I recently saw from the 
alcoholism studies, to show that 
threat of loss of their job into 
counseling for their alcoholism actually do better than the ones 
that if you wait until they've deteriorated to a point where in 
many cases they're not able to rehabilitate themselves. But there 
is a lot of resistance to rehabilitation that is overcome when you 
push people a little bit. And once you get them started, they 
will carry on. We saw that often in our rehabilitation programs, 
so that I think that argument doesn't hold. 
As I've listened to you today, I've observed that you tend to 
think about indeterminancy as that's a good way to punish people 
more when they're tough, when they're worse. I want you to think 
about that's a good way to get those people who have the capacity 
for rehabilitation to be rehabilitated. In many ways, that seems 
to me to be more the result of the indeterminate sentence than 
taking care of the worst offender. 
It was hard for me to understand how in the DSL law when it 
kept ISL was first 
you look at the 
that don't need 
people that have 
came in, the one group of offenses that was 
degree and second degree homicide, which when 
people involved, those are the people 
rehabilitation for the most part. They're 
killed. They need punishment and punishment is the outstanding 
feature of their imprisonment. 
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But I remember at that time I had a very dangerous person in 
my care who had killed somebody,-- in fact, he killed a 
correctional officer. He ended up with being tried and someone 
defended him on, I forget what they used to call it, but anyway, 
it resulted in a reduction to manslaughter, to voluntary 
manslaughter. Diminished capacity, yeah. Right. It was the same 
thing as Dan White's. Now this was a man with a history of knife 
assaults on people, and I think, as a juvenile he'd had a 
homicide. Now there's a man that to me, the fact that it was 
manslaughter because it was based in part on mental problems, 
seemed to me to mean that he ought to be indeterminate. The first 
degree murderer that comes in because he shot his partner, his 
business partner or whatever other motive, seems to me to be 
someone who should be punished and whose sentence should be 
tailored to punishment. 
So as I see it, the ISL is particularly valuable 
comes to promoting rehabilitation, promoting people, 
when it 
keeping 
people from the criminalization that otherwise tends to occur in 
prisons. In the way you write it, it shouldn't be confined to the 
worst criminals. I think the judge ought to have the discretion. 
I think, though, what I would favor -- what little I know about 
the law -- would be one in which an ISL was available as an 
alternative sentence in every offense to the judge. And that in 
general, their philosophy should be that if this is a person where 
punishment is not the primary or not the most outstanding feature, 
but rather protection of the public is the major feature or a 
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potential for rehabilitation, either one of those is the primary, 
then that's the case that should have the ISL. 
CHAIRMAN MADDY: In general, do you have any response or 
comments on Senator Nejedly's remarks about one of the objects of 
SB 42 was the fairness question? That those who had the 
opportunity for rehabilitation, those who had an opportunity to 
early release, was much of that based on appearance, color, et 
cetera in your experiences? 
DR. CLANNON: Actually, Senator Nejedly today said that when 
they looked at prejudice, they noted that it operated at the level 
of arrest, arraignment, all these, and my recollection of this was 
that some studies that we did was that the closer you got to the 
prison system and the Adult Authority, the less disparity of 
sentencing was evident from the things like race and other 
considerations. Of course, that was one of the reasons that they 
passed the Indeterminate Sentence back in 1917. 
I don't know what actually happened. I did see one report of 
disparate sentencing from the Board of Prison Terms around 1982 
and I remember noting that the disparity between counties, between 
Oakland and San Francisco and Madera, was far more than the 
disparity that I had ever observed under the Adult Authority term 
sentence fixing. Now there was that potential and, you know, I 
could probably recall individual cases where I would feel that 
there was prejudice operating. And as I say, I think the limits 
were so great that it exceeded reasonable fairness. 
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CHAIRMAN MADDY: Thank you very much, sir. Any questions by 
the members of the Committee. We appreciate your being here. 
Thank you. 
DR. CLANNON: Thank you for the opportunity. 
CHAIRMAN MADDY: We have inmate preparation for release: ISL 
versus DSL and then Public Safety. David Brown, Commissioner of 
the Board of Prison Terms in Sacramento. Mr. Brown. 
MR. DAVID BROWN: And Jim Dowling. 
CHAIRMAN MADDY: Oh, and Jim Dowling, Chief Deputy 
Commissioner, Board of Prison Terms, Sacramento. Come on up, Jim. 
You can be seated or stand, either one. If you're going to be a 
dual, you might as well be seated. Right. 
MR. DAVID BROWN: Without taking a position on whether or not 
a Determinate or Indeterminate Sentence Law is the best system, it 
is my opinion that while the Determinate Sentence Law may 
establish uniformity and eliminate disparity in sentencing, it 
does not provide adequate protection to the public from dangerous, 
violent criminals. 
When the Legislature enacted the Determinate Sentence Law in 
1976, most crimes, with the exception of murder and kidnapping, 
primarily, were changed to determinate prison terms. There was 
also a fundamental change in the concept of parole. Parole under 
the old Indeterminate Sentence Law in effect prior to 1977 was 
considered as constructive custody. Since parole was merely the 
serving of a prison term outside the prison walls, the Parole 
Board had the authority to revoke parole and return a parolee to 
prison potentially for the remainder of a prisoner's maximum term, 
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which usually was life. 
The Determinate Sentence Law changed the concept of parole 
from the traditional model of constructive custody to a system 
that provided for a definite term of confinement to be served in 
prison and a separate and determinate period of parole. Public 
safety is not considered under this system. A prisoner is 
released from prison automatically whether or not he is prepared 
for release and whether or not the prisoner is dangerous. After 
release on parole, the parolee is also automatically discharged 
from parole supervision after a definite period of three or four 
years, regardless of whether or not the parolee is dangerous. 
The intent of the Determinate Sentence Law was to eliminate 
disparity and establish uniformity. The law, therefore, did not 
address the real problem of violent criminals. 
As a result of the failure of the Determinate Sentence Law to 
provide the public protection from the release of violent 
criminals, I can recall the prediction of critics at the time that 
there would be many cases of public outrage over the automatic 
releases of clearly violent criminals. 
In sharp contrast to the Determinate Sentence Law, the 
existing indeterminate sentence law, which applies primarily, 
again, to murderers and kidnappers, contains provisions which 
address the issues of public safety and disparity in sentencing. 
Unlike the Determinate Sentence Law, under the indeterminate 
sentence law, efforts are made to prepare the prisoner for 
release. For example, during the third year of incarceration and 
every third year thereafter, the Parole Board meets with the 
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prisoner for the purpose of making recommendations to the prisoner 
in preparation for release. 
In making decisions to grant parole under the existing 
system, the Parole Board considers such factors as the nature of 
the crime or crimes committed by the prisoner, the prisoner's 
prior social and criminal history, psychiatric factors, in-prison 
behavior, the prisoner's efforts to upgrade himself educationally, 
whether or not the prisoner understands the underlying causes of 
his crime and has taken measures to prevent any reoccurrence, 
whether or not the prisoner expresses remorse for his criminal 
conduct, the prisoner's parole plans, and finally, the risk to the 
public if the prisoner is released. 
The existing system also has provisions which provide for 
uniformity and elimination of disparity in setting the terms of 
prisoners by the Parole Board by requiring the Board to rely on 
the rules of the Judicial Council and the Sentencing Guidelines of 
the Determinate Sentencing Law when granting parole dates and 
setting the terms of life prisoners. For example, the Parole 
Board must consider factors in mitigation or aggravation of the 
crime, prior prison terms, multiple offenses, and a matrix of 
suggested ranges of terms. 
While the Board of Prison Terms reviews all determinate 
sentences for disparity, it is not mandated by law to review 
indeterminate sentences for disparity. 
The parole consideration hearing process under the existing 
system includes many statutory provisions which are intended to 
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assure that the safety of the public is given adequate 
consideration. For example, the Parole Board is required to state 
in its parole decisions whether or not the prisoner would pose a 
threat to public safety if released. Victims and next of kin are 
permitted to attend parole hearings and express their views 
concerning the prisoner's release on parole. Any member of the 
public may submit written statements in support or in opposition 
to the granting of parole. 
The District Attorney of the county from which the prisoner 
was committed has the right to attend the parole hearing and 
represent the interest of the people of the state at the hearing. 
The Governor has authority to either request review of any 
decision by the full Parole Board or to reverse or modify a 
decision made by the Parole Board. 
The authority of the Parole Board to rescind a parole date 
previously granted to an indeterminately sentenced prisoner 
provides safeguards to the public, which are not provided by the 
Determinate Sentence Law. The Parole Board, pursuant to its 
administrative regulations, may rescind parole after it is granted 
but before the prisoner's release based on misconduct, psychiatric 
deterioration, new information, fundamental error in the granting 
of the parole date, or any other conduct which indicates the 
prisoner is not ready for parole and would pose a danger to the 
public. 
A recent research study of indeterminately sentenced life 
prisoners released on parole by the Parole Board in the past six 
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years indicates that these life prisoners have been substantially 
more successful on parole after release than 
sentenced prisoners. The study revealed that of li 
prisoners released, all of whom were murderers, only 20 percent 
have been returned to prison during the past six years and none 
have been returned for murder. This compares with a national 
return rate for parolees of approximately 63 The study 
suggests that those life prisoners most likely to fail on parole 
are those with a prior history of heroin addiction, a rapist, and 
prisoners with long histories of assaultive behavior, particularly 
when such behavior has been directed against authority figures. 
The policies and programs of the Board of Prison Terms and 
the Department of Corrections are apparently having a positive 
impact in reducing the recidivism rate of murderers and violent 
crime committed by murderers after their release from prison. 
Again, it is my opinion, that the interest of public safety 
would best be served if certain violent crimes, particularly those 
listed in Penal Code §1192.7 were changed to indeterminate 
sentences. Thank you. 
CHAIRMAN MADDY: Mr. Brown, do you have any opinion as to 
which-- which of the violent crimes you ... 
MR. BROWN: I had looked at the crimes as identified in Penal 
Code Section 1192.7 which are serious felonies and are 
basically murder, mayhem, rape, sex offenses against children 
under the age of 14, offenses where the person used a firearm or 
inflicted bodily injury of the victim. 
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CHAIRMAN MADDY: Mr. Dowling? 
MR. DOWLING: Thank you. I worked in the parole system for 
about 12 years before coming to the Board and I was on the street 
as a working agent during the implementation of Determinate 
Sentencing Law. 
worked with the 
violators. 
I've seen a comparison of the two and also as I 
Board of Prison Terms in dealing with parole 
Some of the things that come to mind that have been mentioned 
already by the previous people who have testified as to 
indeterminate, the key issue with suitability for release and 
suitability deals with whether or not that person is going to be a 
risk to the public. That was a very important factor. As Mr. 
Brown's already testified to, that's what's used in our lifer 
process today. I think the statistics bear out that this is a 
very important factor that does lead to public safety. 
Determinate sentencing has impacted the correctional system. 
It's impacted staff. I worked with Dr. Clannon in the Bay Area so 
I know what he's talking about. We've interacted in some of the 
cases. We've seen that what has happened when the rehabilitation 
model went out, that staff in prison are now spending a lot of 
time on process, working with parole violators. They're being 
returned for three, four months. I think our average is seven, 
but you get a lot of drug violators are in and out. You're taking 
prison staff time dealing with getting them in and out of 
reception centers and back on the street. Parole agents don't 
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know whether the parole violator is being released today or 
tomorrow because of the good time calculat and 11 
maze of administration that's come about because of determinate 
that we lose in the process sentencing. The key issue 
whole matter of suitability. I think that if we look at the stats 
on parole violators from 1978 up until 1988, and I ran the stats 
just before I came here, we had a 28 percent 
in 1978 and in 1988 it was up to 87 percent. When you look at 
that, that tells you that we are into a recycling model and we're 
not doing a whole lot about behavior. In the old system, it 
seemed like we held people more accountable for their behavior and 
rather than looking for a determinate set of time, you're going to 
go in for three years and you're actually only going to be in a 
year and a half, if you get the work credit. So therefore, just 
do your work and you'll get out and as Dr. Clannon suggested, if 
we are asking people the questions and dealing with why you are a 
rapist, why you are a robber, let's get some kind of a perception 
on attitude, and what's really going on. Then there are 
assessments. There is predictability, even from the 
nonprofessional. 
I was a street cop for about nine years and I'll tell you 
what, I relied a lot on gut-level perceptions and I could predict 
a lot of times whether or not I was going to get or 
somebody was going to react. As a parole agent, I found it very, 
very helpful to be able to decide, is this guy going to re-offend? 
And I found that in most of the time, and not all of the time, but 
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most of the time we had a handle on who was going to go back out 
there and cause grief and commit crime. One of the big problems 
with determinate sentencing is that every time that we let that 
guy out and bring him back, and if the law has changed as a result 
of this committee and the legislative reform, there are going to 
be a lot of victims out there in the meantime. I think that we 
saw less and less victims under indeterminate than we see under 
determinate. 
I'll just give you one example. We had a case that I was a 
supervisor in a unit in Walnut Creek and we had a prison gang 
member that was a fourth termer. We knew that he was going to 
reoffend as soon as he got out. In fact, we had coordinated all 
kinds of law enforcement liaison to try to do some surveillance on 
this guy to see what he was up to. Within two weeks he had 
committed over seven felonies involving firearms and the last time 
I went in to testify at a parole revocation hearing, I had a 
picture of him surveillance photo out of a bank -- with him 
holding a shotgun with a ski cap and I'm reminded of that. That's 
just one example of many that came about and we had no control. 
As a parole violator, he went back for a maximum of a year. 
Unless there was sufficient evidence to get a new offense, he 
would do that year and be back out. There were a number of cases 
like this where we had lost control in the sense that we knew they 
were going to go away for a short period of time and be back. 
Under indeterminate, the term was to finish term because the 
parole was a real extension. They would go back to finish their 
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term and they would be there for a significant period of time and 
again be re-evaluated. 
When I attended the Blue Ribbon Commiss and as Mr. Brown's 
already alluded to, the Blue Ribbon Commission, I got in on the 
tail-end of it. I was a kind of a fill-in. I made a comment and 
as Mr. Brown and I had talked about what would be serious 
offenses. It looked like people were looking at 667.5 of the 
Penal Code. Those are the real heavies, and it wasn't covering 
it. So we were looking at Penal Code 1192.7 that's been mentioned 
here and I put on the record at the Blue Ribbon Commission that 
Penal Code 1192.7 would be a good list to look at. That came out 
of Prop 8. These are the plea bargaining offenses -- the offenses 
that are not allowed to be plea bargained by statute. If you look 
at the list, and I just made a copy of them, it's got a number of 
things that I think the Committee ought to look at regarding 
whether or not you want a list that's concise, deals with issues, 
and the one thing I liked about it, it included such things as, 
residential burglaries that we seem to forget. That really has an 
impact on our society when we're talking about drug offenders tied 
in with it. That's all I have to say. 
CHAIRMAN MADDY: Question? Senator Presley? 
SENATOR ROBERT PRESLEY: Your returnee figures again. What 
year were they 20 something percent? 
MR. DOWLING: Twenty-eight percent in 1978 and 87 percent in 
1988. 
-57-
SENATOR PRESLEY: What about the influence of the drugs, 
though, during that ten-year period? Hasn't that multiplied many 
times over? 
MR. DOWLING: Oh, certainly, certainly. We're having the 
same people go back •.• 
SENATOR PRESLEY: Wouldn't a lot of those figures represent 
people who have been violated for drugs? 
MR. DOWLING: Yes, correct. It really signifies to me, 
Senator, the recycling effect of the short-term coming in and out 
and in and out. 
SENATOR PRESLEY: But my point is that the difference, I 
think, is the drug thing. 
MR. DOWLING: Oh, certainly. Certainly a significant impact 
on it. Correct. 
CHAIRMAN MADDY: Anything further? 
MR. COHEN: One question. on the rehabilitation. If we were 
to start putting money into rehabilitation with determinate 
sentencing, couldn't we achieve some of the results that you're 
now achieving with the indeterminate sentence, or is it simply the 
fact that they don't know when they're going to get out? Is it 
the hammer that is necessary to get the rehabilitation? 
MR. DOWLING: I can respond. I think that the hammer is 
really effective. The whole issue of uniformity and fairness has 
seemed to overshadow what was, I think, effective previously and 
that is that, say an inmate can go out and he says, "All I've got 
to do is go mow the lawns and I'm going to get out early and I 
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know my date." And under the other system you've got an inmate 
who says, "I'm going to be evaluated. I'm going to be asked some 
pretty poignant and direct questions regarding whether or not I've 
got it together and I'm a risk and I'm suitable -- still at risk 
or suitable for parole, and not knowing whether I'm going to get 
out in 15 years or out in 10." But the old indeterminate 
sentencing had a max and as Dr. Clannon said, maybe they were too 
long. But if you compress them and say that "you are going to 
have to demonstrate through, however we go about our 
rehabilitation process in the institution that you're suitable for 
parole," I think that's an excellent handle and holds people 
accountable for their behavior and for their adjustment. 
SENATOR PRESLEY: Mr. Chairman, let me ask a, I guess, 
historical question. Maybe Senator Nejedly would be part of the 
answer. As I understood it, way back in the Reagan 
administration, before SB 42, when the prisons had begun to fill 
up, the word would just go out to parole more people out and then 
that kept any need for new prisons during his administration. And 
then when SB 42 passed, as I understood it, the ranges that were 
selected were averages of what they found that people had been 
serving for various crimes under the Determinate Sentence Law. Is 
that right, sir? 
SENATOR NEJEDLY: If I could comment on this in a broader 
sense. We made a review of all of the time served in the various 
offenses to the extent that we could and set that as the average 
for the sentences that were originally set under the Senate form 
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of SB 42, the original form of the bill. That was a purest 
approach. It didn't last very long obviously, because it was 
influenced by these other considerations we mentioned. But that 
was the time that was actually being served over the period of 
time this alleged hammer was in effect. What was occurring was no 
hammer at all. As a matter of fact, when the Governor and the 
courts were looking at prison populations, they told the Adult 
Authority on the Women's Board of Prisons ••• 








an old joke about that with 
But in any case, they were 
released automatically. The ones that were released were the good 
guys. The ones that could come up and show that they had been 
rehabilitated. The ones that could make this appearance of reform 
and this allegation about remorse as a commission. If you could 
fabricate remorse, you got a date. If you couldn't because you 
couldn't communicate or you didn't know the system, you didn't get 
a date. That's the whole system. It's deja vu again here today 
to hear these same arguments again, that somehow or another you 
can bring this person into prison, have a long conversation with 
him, get him to reconsider his ways, rehabilitate him and only 
release him when he's rehabilitated on some kind of a medical 
model. 
In the third hearing on this we had a number of psychiatrists 
and a number of psychologists at the hearing and the allegation 
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that you could take ten burglars and put them at a table and tell, 
at a given time, which of those three or five was going to commit 
a burglary again is just hogwash and I hope that it doesn't 
influence this committee. There is simply no way that any group 
of people these witnesses or any other, can take ten burglars and 
tell you in a final form how many of them are going to commit a 
burglary again. 
Well, what we did, to answer Senator Presley's question, we 
did go through the whole history of time-served and try to 
incorporate those into the legislation to make the whole system so 
that the time actually served ... 
CHAIRMAN MADDY: Okay, but those were averages. 
SENATOR PRESLEY: Then after that was done, though, as I 
recall .•. 
CHAIRMAN MADDY: Well, then we took them and ... 
SENATOR PRESLEY: That's when it became sort of shockingly 
apparent to a lot of people that the time being served was far 
less than most people thought was being served. 
SENATOR NEJEDLY: That's correct. 
SENATOR PRESLEY: That's when I introduced SB 709. I think 
you were the Criminal Justice Chairman over there. We began to go 
over these things. That's when we took 43 of the major felonies 
and sex crimes and increased across the board the sentences. Then 
later came the enhancements and the mandatories and all of that. 
SENATOR NEJEDLY: The problem with that approach was you, at 
the same time, and I don't say this critically, you didn't build 
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the prisons to accommodate them. 
CHAIRMAN MADDY: Well, there was a rash then for about ten or 
twelve years of rob a home, go to prison ••• 
SENATOR PRESLEY: This would have been in 1978. 
CHAIRMAN MADDY: You name it. 
SENATOR PRESLEY: We should have started building prisons 
right then. 
CHAIRMAN MADDY: Right. 
SENATOR PRESLEY: But we here know why we put just as 
Jerry Brown he put a hundred million dollars in the budget 
every year to build additional prison capacity. The Senate would 
pass it and we'd get over to the Assembly Ways and Means Committee 
and they just couldn't bring themselves to do it. That went on 
for three or four years and all the time the numbers are rising 
and then we get along about 1980 and suddenly the Assembly 
realizes that golly, you know, if you're going to increase these 
sentences, maybe you do have to build some prisons. 
SENATOR NEJEDLY: Right. 
SENATOR PRESLEY: Problem was Prop 13 had passed and the 
state had given all the money back to local governments and we 
didn't have any money and that's when we had to start doing bonds. 
So, when we finally did get around to building prisons, then it 
had to all be by debt, unfortunately. 
SENATOR NEJEDLY: Can I just make one more comment? 
CHAIRMAN MADDY: Certainly. 
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SENATOR NEJEDLY: I understand the problem of these witnesses 
and I sympathize with and I respect them for the job 're 
doing in a very almost impossible situation in criminal just 
California or anywhere else in the world today. If there is some 
suggestion that rehabilitation is still a motivation, and 
should be, and that's why the Quakers are as consistent and as 
enduring as they are because that's their purpose as well, 
have an equal opportunity to present that opportunity under a 
determinate sentence law as an indeterminate law. If you want to 
provide the counseling, the psychiatric treatment, the 
professional treatment of people, you can do it under the system 
today. The difference really comes down to it is that everybody 
is treated fairly and the same and you're not given some special 
consideration if you've played the game along with the prison 
authorities and you get a release date earlier than somebody else. 
That's what we tried to avoid. 
CHAIRMAN MADDY: Thank you. Gentlemen, thank you very much 
for being here. 
We have a good friend of mine, Justice James Ardaiz, the 
Associate Justice of the 5th District Court of Appeal from Fresno. 
Last portion of our hearing: Is public safety better 
provided by ISL, DSL or a hybrid system? Are certain crimes or 
criminals better treated under one of the systems or a hybrid? Is 
a hybrid possible that combines the best features of the two, 
thereby meeting the public goal of freedom from victimization. 
Justice Ardaiz, good to have you with us. 
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JUSTICE JAMES ARDAIZ: Thank you. Well, you have asked some 
complicated questions and I've listened to everything that 
everybody's said and let me explain, like Judge Perren, I've 
taught sentencing to California judges. I was a former presiding 
criminal judge in Fresno and sentenced as many as 4,000 people to 
prison a year, which seems like a staggering number of people, but 
it's reflective of the problems that virtually every presiding 
criminal judge has. 
Let me explain that while the statement is true that a 
substantial percentage of reversals that occur are because of 
sentencing error, that is largely dependent upon the infrequency 
with which the average Superior Court judge sentences. It's not 
really reflective of what happens in your master criminal 
calendars. Those judges do this all the time and very seldom do 
they run into this kind of difficulty. But the average judge 
handling one of these every two weeks is just simply not prepared 
to face this. 
I'm going to try and address a series of questions that I 
noted, for example, would we be better off by limiting the use of 
DSL to the less serious crimes and using ISL for the more serious 
crimes? My answer to that is, I think, yes. I think probably the 
best commentary upon the current DSL system has to be the 
recidivism rate and whether you think that it's reflective of 
rehabilitation or whether we should have punishment as primary 
goals, I don't think there's any question that our recidivism rate 
is climbing dramatically under our current sentencing structure. 
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Aside from that, I think you have to look at what the 
functions are that punishment serves. Punishment basical serves 
four historic goals: rehabilitation, deterrence, retribution, and 
isolation. Dependent upon the crime, those goals, in varying 
degrees, take on increased importance. With a young offender, a 
new offender, a nonviolent crime, rehabilitation plays a primary 
goal. Deterrence plays a principal goal. Retribution doesn't. 
Isolation doesn't. 
Let me explain the terms. When I say deterrence, I'm talking 
about deterring the individual, theoretically, from committing a 
crime. The deterrent effect that literally occurs while they are 
incarcerated for a crime and the deterrent effect that occurs on 
the community at large when they see that crimes have a 
consequence, therefore logically deterring them from committing a 
crime. Retribution, very simply, is a societal reaction to the 
commission of a crime. It's just what we think the punishment 
should be. Isolation is quite evidently removing them from 
society for the longest possible period to protect the rest of us 
It's a public safety criterion. 
In that respect, determinate sentencing does not face publ 
safety as a real factor. Determinate sentencing attempts to 
provide specified terms for purposes of consistency, for purposes 
of uniformity, for purposes of retribution, for purposes of 
deterrence. It does not serve the function of rehabilitation and 
it does not serve the function, logically, of isolation. There's 
nothing wrong with consistency and there's nothing wrong with 
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uniformity and there is certainly nothing wrong with the fact that 
determinate sentencing has been largely responsible for providing 
some consistency in the results that we've had with respect to all 
different racial, ethnic groups, crimes, and everything else. But 
public safety is a goal that must be recognized as one of the 
paramount concerns of the criminal justice and the sentencing 
system. 
So when we deal with people who commit serious crimes, and 
I'm going to digress for a moment to comment on what I've heard 
referred to as the "crime of the month." Legislators reacting by 
increasing punishment. What Legislators are reacting to, I think, 
and certainly you're in a better position to tell me what you're 
thinking than I am, is the fact that the public is outraged that 
offenders who commit 
constitute a danger to 
public before they 
constitute a danger. 
extremely serious 
the public, are 
are rehabilitated 
crimes and who still 
being released into the 
and while they still 
I think it is unrealistic not to consider that as something 
that must be addressed. I do agree with the testimony that has 
been given that we should consider more serious offenders for an 
indeterminate term. I do not agree that we should go back to the 
ISL system in its entirety. I think there's nothing wrong with 
the DSL system in the lower range of felonies. But I think Penal 
Code 1192.7 is a good place to start. I don't necessarily agree 
that all those crimes should be included, but the only way that we 
can effectively address the concern of whether or not a person 
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still constitutes a threat to public safety is by an indeterminate 
term. We cannot address that by a determinate term. I 
agree that we should do that in terms of providing an enhancement 
I certainly, and it may sound a little incongruous coming from a 
judge, but I certainly do not agree that judges should have the 
discretion to choose between an ISL and a DSL system. If you do 
that, you will have some counties in the state that will do 
nothing but impose ISL and you will have some counties in this 
state that will do nothing but impose DSLs. You will have total 
inconsistency in the system. So I think it's perfectly 
appropriate for a legislative choice to be made as to which crimes 
are indeterminate. 
At the lower end, I don't disagree with the idea of providing 
determinate terms to address the presumptive parole dates so that 
if you are dealing, for example, with three, six, and ten as the 
terms, whether it's three to life, six to life, and ten to life, 
judges do provide some presumptive parole date at the lower end. 
But I do feel that it is extremely important that you as 
legislators address the public safety concern in terms of allowing 
the Community Release Board, the Adult Authority, whatever it may 
be, to consider whether or not this person is ready to be released 
in the community. There is nothing wrong with presumptive dates 
at the lower end that they respond to. 
Certainly there is no justification for taking an individual 
who represents a continued danger to the public because they have 
committed the most God-awful and heinous crime and obviously have 
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a character defect. You do not have to be a psychologist or 
psychiatrist to think that somebody that pours acid on a little 
girl's face doesn't have a character defect. They do. And 
somebody that does that, that character defect is not something 
that's a momentary thing. I mean this person represents a danger 
to society and society should not have to respond to them as much 
as they should respond to whether or not they are ready to be 
released into the community and abide by acceptable community 
standards. 
So in terms of the question that is raised: Would we be 
better off having much wider ranges for DSL, having the judges set 
the term, giving the Board of Prison Terms the authority to parole 
persons before the end of that term? I think judges are perfectly 
capable, in terms of reflecting community standards, to choose a 
term. And that should be a presumptive term. I think there is a 
great deal to be said by having somebody serve the minimum term 
that a judge sets that is reflective of community standards. That 
is the person who is on the front line, man or woman, deciding 
that this crime merits at least this amount of punishment and I 
don't think it's appropriate that that be interfered with. That's 
what we have judges for and that kind of discretion. 
With respect to the last question: Would we be better off 
leaving the relationship between DSL and ISL as is and focusing on 
whether the courts should be granted more authority on whether to 
sentence persons to prison? My answer to that is, perhaps. The 
current ISL system that we have that allows, and we do have that, 
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certainly, Senator Maddy was responsible for one 11 
provides an indeterminate sentence reflect of an extreme 
aggravated type of crime, which is aggravated mayhem, we 
it for murder, we have it for other crimes like that and all we 
are responding to is our concern about the degree of danger. I 
think that degree of danger exists in many other crimes and when 
we address it simply by lengthening the term, we're address 
whether that person's going to be a danger when we out We 
are being retributive. There's nothing wrong with that, but 
doesn't help the next, I don't mean to be emotional about it, but 
it doesn't help the next child that's on the street that's 
attacked by somebody who is a pedophile and a dangerous child 
molester. I think that that's a responsibility that should be 
addressed within the system and a person who is confined within 
the system. 
I've spoken very rapidly and covered a lot of things, I 
know you're pressed for time. 
CHAIRMAN MADDY: Appreciate it. It's suggested I might 
mention to members of the Committee that Justice Ardaiz, when on 
the Superior Court, brought the circumstances to me and brought 
about the aggravated mayhem case. You might, Mr. Justice, give us 
an idea of what you were faced with in that case. was not 
the Singleton case in Modesto or the case -- I can' remember 
the ..• 
JUSTICE ARDAIZ: Rothenberg. 
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CHAIRMAN MADDY: The Rothenberg case in which the man set his 
child on fire, but this was a similar type of incident. 
JUSTICE ARDAIZ: Well, this man held a woman's face over a 
gas burner and burned her face off, for which he received a 
sentence of approximately four years, which was the maximum that 
could be imposed under the law as it then existed, and he had a 
prior crime against women in which he had disfigured a woman's 
face and partially blinded her. I remember at the time that I 
sentenced him saying, "It is quite evident to me that if and when 
you are released, and I am quite confident that you will, assuming 
you live long enough to reach your parole date, that you'll do 
this again." I still remember him vividly looking at me and 
saying, "You're right," and recognizing that there was nothing 
that could be done to deal with that. 
CHAIRMAN MADDY: He said that in court? 
JUSTICE ARDAIZ: He said that in court. I'm no different 
than anybody else. I mean in terms of being trained to not 
respond by punching somebody in the nose, I am just as outraged by 
the thought that I could do nothing to address this and this type 
of an individual. There are those types of people creeping 
around. It happened in Riverside with the little girl who had 
acid poured on her face. It happened in the Parnell case. It 
happened here and it's happened numerous times and I know all of 
you understand that and you're responsive to it. I'm not 
suggesting that you're not. I'm simply saying that that must be 
addressed by making sure that those people are not released just 
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because they have managed to live long enough or exist long enough 
to accomplish a specified term that we've set based upon some 
general range that does not take into consideration the 
circumstances. 
In terms of low-end crimes, what I refer to as low-end 
crimes, the nonviolent crimes, the property crimes, largely 
reflective of narcotics, which I know you don't want to get into, 
but a few people have taken at least the moment to say it. Let me 
say this to you. If you want to impact the large percentage of 
crime in our society, it has to be done with respect to narcotics. 
I'm not going to suggest to you that I have an answer there, but I 
will tell you that we must impact the narcotic user and we must 
impact them in such a way that we insure that they are removed, 
whether its through a rehabilitative system or an incarceration 
system for a period of time and try to effectively rehabilitate 
them in order to frankly address the vicious problem that we have 
in terms of property crimes, the insurance problems that that 
creates for us, and the loss problems that creates for us. I know 
that's not the issue before you, but I suggest and my testimony 
here, if it stands for anything, will be that I think that we 
should expand our ISLs and retain the system at the lower end. 
Part of that, I hate to use the term, I know you don't want 
to hear it. I know district attorneys don't like to use it, but I 
know 
to 
that everybody does it, and that is 
face the fact that sentences and 
that we need to be able 
crimes are very often 
negotiated and if we just made a life term for everybody or an 
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indeterminate term for anybody, we have no incentive whatsoever to 
address those problems and I don't suggest that that's of 
paramount concern to me but it is a fact of life. Besides that, I 
do think that there's a line where Senator Nejedly pointed out, at 
the lower end of crimes, whether they're property crimes, it's a 
punishment for a crime and we -- we just simply can't address 
everybody's problems, but I'm not sure that in the great scheme of 
things they represent the same kind of threat to public safety 
that the child molesters do and the rapists and the rest of those 
people. 
CHAIRMAN MADDY: Any questions? Thank you, Mr. Justice, 
thank you. Thank your daughter, Jennifer, for being with us today 
also. 
JUSTICE ARDAIZ: Thank you. 
CHAIRMAN MADDY: Mr. 
Defender, Yolo County of 
Association. 
Mark Arnold, Chief Assistant Public 
the California Public Defenders 
MR. MARK ARNOLD: Good morning. 
that I would be testifying today. I 
I was given short notice 
didn't really prepare any 
background on any of the questions that you may have. Some of 
those questions obviously don't deal with the defense end of the 
issue. But rather than make any statements or waste any of your 
time, perhaps my time would be best spent by just answering any 
question that you might have. 
CHAIRMAN MADDY: Members of the Committee, and Mr. Cohen can 
ask you questions. 
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MR. COHEN: Well, the question, I think that 
raised to you, and we appreciate that you came 
minute due to the fact that somebody else 
had originally been scheduled to testify. 
at the 
MR. ARNOLD: Right. I want to make clear that I'm not 
for the Public Defenders Association. I'm just the 
Assistant Public Defender for Yolo County. 
MR. COHEN: In terms of the defense po of and 
terms of the questions that have been raised in terms of publ 
safety, do you thinjk that some of the crimes listed in Penal Code 
§1192.7 would be better off under an ISL system than a DSL system? 
MR. ARNOLD: I think so. Whether the DSL system has met 
objectives and my opinion is that again, just as a 
defense attorney who's been in this business since 1977. I'm in 
court everyday. I do sentencings. I did seven or eight felony 
sentencings yesterday. I do approximately 20 a week, 50 to 52 
weeks a year, so I really am where the rubber meets the and I 
understand the sentencing complexities, and I agree with Senator 
Lockyer's assessment earlier that we do need to revise the system 
because every single legislative session, we come out 
bill and it's almost impossible to keep up with 




Legislature to increase enhancements every year as a 
certain heinous offenses that occur without anybody's control 
throughout the state yearly. 
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SENATOR LOCKYER: We have now found 67. There may be more, 
but with 67 enhancements sort of scattered through the various 
codes Welfare and Institution and Health and Penal we 
started with, in the Nejedly bill, just a tiny little bundle of 
half a dozen or something potential enhancements. 
CHAIRMAN MADDY: Sixty-seven bills this year? 
MR. ARNOLD: Sixty-seven enhancements. 
SENATOR LOCKYER: Oh, I see. 
MR. ARNOLD: New bills, I mean. 
CHAIRMAN MADDY: Continue. 
MR. ARNOLD: In any event, I think the theory and the idea 
behind the Determinate Sentencing Law was a great idea. It made 
an effort to achieve uniformity in sentencing. But even within 
the parameters of the Determinate Sentencing Law, there's a lot of 
unfairness or un-uniform sentencings imposed from various 
jurisdictions. 
I practiced in Ventura County for ten years and then moved up 
to Yolo County, your neighbor, and I've also worked in Los Angeles 
County and have some experience in Sacramento County. So I know 
the distinction in sentencings that occurs just crossing some 
imaginary political boundary and the problem is that if you get a 
case that has received any sort of high publicity, for example, a 
mayor who commits an offense will likely receive a higher sentence 
than a Pepsi Cola truck driver who commits the same offense. I 
think that even given the determinate sentencing parameters, that 
the current system is subject to abuse in that regard because of 
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prosecutorial concerns. I mean let's face 
are elected officials and the way the 
throughout the state, we're faced with tougher and 
sentences and there's a lot of pressure, as Judge 
stated earlier, for courts to impose high sentences. This is a 
reality that we have to deal with. 
I think, assuming you had a and 
criteria is uniform, the release date would be better in 
of those who are able to evaluate an individual compared to 83,000 
other inmates statewide than a particular judge sitting with a 
particular case faced with a lot of publicity and a lot of 
pressure placed on the District Attorney. Whereas, without 
to the psychiatric evaluation of the individual whether he's 52 
years old without any prior record or whether he's just a complete 
recidivist at the age of 30 and really ought to be locked up 





defense attorney, I've 
one reason or another, 
stood to 
I won't get 
details, really ought to be looked at very closely before they're 
ever released. I know that standing next to these 
they're going to be released in eleven years, that they're like 
to reoffend immediately upon release. 
But the other side of that same coin is that I 
had an individual go to prison for two years for stealing 
and cheese. One year for the salami and one year the 
I mean that's a joke, but really a two-year sentence for that type 
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of offense and I just don't see that my money as a taxpayer is 
well spent at $20,000 a year to incarcerate an individual to the 
tune of $40,000 for a cracker and cheese, five dollar offense. I 
think that if the Parole Board was objective and was fairly 
composed, that these individuals would serve a minimum sentence. 
That's misdemeanor conduct. 
CHAIRMAN MADDY: Senator Presley. 
SENATOR PRESLEY: On that, were there petty theft priors? 
MR. ARNOLD: It was a petty theft prior. He had a horrible 
record. I mean there's no question. 
CHAIRMAN MADDY: He stole a lot of salami and cheese through 
his life. 
MR. ARNOLD: Right. 
SENATOR PRESLEY: It's apparently a pattern. Maybe he's got 
a lot of salami and cheese he never got caught on probably. 
MR. ARNOLD: Well, we can't assume that. 
SENATOR PRESLEY: Oh, we do. We always assume. 
MR. ARNOLD: We assume he has offenses that we've never 
caught him for and then I guess we could assume that with all 
other things. 
SENATOR LOCKYER: It's sort of like, whenever you see the 
police car taking somebody away and he's sitting in the back seat 
there. The citizens standing around saying, "Oh, there goes 
another innocent man." The presumption of innocence. 
MR. ARNOLD: No. Let me put the case in complete context. I 
mean, the individual went to prison before. He was out of prison 
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for a matter of months before he reoffended, but his last one was 
for a petty theft. So you have a series of petty 
priors where, in my opinion, this is not speaking from the defense 
viewpoint, but I mean as a citizen, are you going to allocate that 
bed space to the individual who commits a petty theft like that or 
to the violent offender that I think ought to stay in for a longer 
period of time than he's really ever received. I'm trying to be 
fair about this and stand not as a member of the Public Defenders 
Association because I'm not here on that ground -- I want to 
repeat that -- but, just in terms of allocating prison space, we 
have to be careful on the lower end, as people are used to saying. 
We have a tendency and there's a lot of pressure to send 
individuals on the lower end to state prison. If you examine the 
rules of sentencing, for example. I don't know how familiar the 
Committee is with the judicial criteria for sentencing under Rule 
414, for example, the criteria affecting probation eligibility. 
Rule 421, and 423, and circumstances and aggravation versus 
mitigation. Well, if you just look numerically at the rules, you 
have about three or four in mitigation and you've got about ten in 
aggravation. So it's very easy under the given rules in the 
sentencing criteria to send an individual to prison and there's an 
awful lot of pressure on individuals in the system to do that. 
And I think that if you had an ISL system with a fair Parole Board 
that they would look at these individuals, compare them to the 
other 83,000 that they have, and decide fairly whether or not that 
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individual should spend six months in prison for, which I submit, 
is enough, regardless of his prior history. This individual I 
mentioned a minute ago had no violent history whatsoever, but with 
the prior stacking schemes that we have, I think he received a 
two-year prison commitment, but he could have served at least five 
years if they'd have added the three prior petty theft convictions 
that he served in prison. 
So in that sense I don't think that DSL has achieved the 
uniformity that it was designed for and that was desired. 
CHAIRMAN MADDY: Senator Presley. 
SENATOR PRESLEY: On that case that you're describing, if the 
judge would have had the inclination to sentence this person say 
to 30 days in jail or something and-- with probation ... What 
county was this? Yolo? 
MR. ARNOLD: This is Yolo County. 
SENATOR PRESLEY: Do they have any facilities like that where 
a person could serve 30 or 60 days other than the County Jail? 
MR. ARNOLD: Oh, sure, we have a county jail. 
SENATOR PRESLEY: I know, but other than the County Jail. 
Isn't the County Jail full? 
MR. ARNOLD: Yes, it's full. We built a brand new one and 
it's full. We have a branch jail. 
SENATOR PRESLEY: What I'm getting at is, are there any 
intermediate facilities between county jail and state prison? 
Because I think that's a lot of the problems that the counties are 
facing that a judge doesn't have much of an option. He either 
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gives him probation, which is largely ineffective because they're 
all overloaded with caseloads, or he sends them to 
That's what we're trying to address. That's one of the 
recommendations of the Blue Ribbon Commission that we're trying to 
address is some intermediate-type facilities, preferably at the 
county level. The problem is, counties don't have the money, so 
the state somehow is going to have to sort of backfill the money, 
give them the incentive to develop those kinds of facilities. 
MR. ARNOLD: Well, I agree and just to follow up on that for 
about 30 seconds, it seems to me there's an awful lot of pressure 
placed upon the judges in a particular county to sentence someone 
to state prison because, therefore, they're forcing their 
financial responsibility of housing that individual off on the 
state, rather than the county assuming the responsibility of 
incarcerating the individual. Why should a judge sentence an 
individual to a year in prison when they know if they send him for 
two years to state, I mean a year in county jail as opposed to two 
years in state prison when they know the county won't have to pick 
up the tab, so those concerns are there. Obviously they're not 
within the sentencing criteria, but those considerations are 
inevitable. 
SENATOR LOCKYER: That's why 56 percent of the people in 
state prisons are there for less than a year. 
MR. ARNOLD: A quick answer to these other questions: 
Whether inmates are better behaved in prison? That's beyond the 
scope of the public defender's role. Whether rehabilitation is 
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more effective under ISL or DSL and whether public safety concerns 
are met,those are more philosophical and don't lend themselves to 
my practical experience. It seems that ISL would motivate an 
individual to behave while he's incarcerated to achieve an earlier 
release date. Whether they're better treated under ISL or DSL. 
I think the inmates may be treated better under DSL, but DSL is 
not necessarily the answer for achieving uniformity of sentencing 
because sentencing varies so greatly from county to county. And 
that's pretty much all the comments I have. 
CHAIRMAN MADDY: Well, thank you, Mr. Arnold. Any other 
questions? We appreciate your being here and thanks for filling 
in. 
Mr. Rick Lennon, is Attorney for the California Attorneys for 
Criminal Justice from Los Angeles. Mr. Lennon. 
MR. RICK LENNON: I guess I'm going to take a slightly 
different tack than a lot of the other people who have been 
appearing here and suggesting that we go to ISL for increases in 
public safety. 
California incarcerates now more people for longer periods of 
time than probably any other state in the United States and most 
countries in the world. There's no doubt that sentences are more 
complex under determinate sentencing and there's no doubt that 
sentences have gone up under determinate sentencing from where 
they were under indeterminate sentencing and I don't think there's 
been any studies which have shown that recidivists are more under 
determinate sentencing than under indeterminate sentencing or that 
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California has a greater recidivism rate than they do in other 
states in this country. 
Most of the people who are incarcerated in prison today, as 
Senator Lockyer knows and as the Revision Commission has said in 
their report in January, most of the people who are in prison 
today are in for either parole or drug violations. If you skip 
out the parole violator people, it's robberies, burglaries, 
assaults, and drugs. Those are by far the majority of people who 
make up the prison system. 
Determinate sentencing well serves those people and as some 
of the speakers have made clear, the whole purpose for determinate 
sentencing was to make things more uniform. It wasn't to increase 
pressure on judges who for some reason people think have more 
pressure from the public than the Parole Board did. The Parole 
Board clearly has as much pressure as we've seen in recent highly 
publicized cases as judges do in their own counties. 
The purpose was to make things more uniform so that people 
would treat it more fairly and I think that just as the two 
present Parole Board members and representatives stated this 
morning, that purpose still exists that a lot of people don't want 
people's decisions on how long you should spend in prison made on 
gut reactions, and yet the two Parole Board members said, you 
know, "I have this ability to make these gut decisions and I get 
these gut feelings as to how long this person should do" and that 
is exactly how the Parole Board operated. Whether or not they 
were prejudiced against blacks or against poor people or against 
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people who were resistant or defiant of authority as some people 
have claimed under the old indeterminate sentencing the old 
Adult Authority -- whether or not any of that was true, or whether 
or not they just operated on gut feeling. But the reality of the 
situation was that someone going before an indeterminate sentence 
parole board had no idea when they would get out and had no idea 
what they had to do to convince the Board that they should get 
out. 
It would be great if everyone who went before the Parole 
Board. You could say this person's going to reoffend and this 
isn't and no one ever goes to prison unless we can somehow 
determine that they're going to re-offend, but I don't think we 
have a system which is capable of doing that. 
It seems to me that under the present system and under the 
system that SB 25 is designed to make some corrections in, we have 
an ability to make an ISL determination of the people at the high 
end. The mentally disordered violent offender bill that Mr. Cohen 
has been immensely involved in drafting and seeing enacted into 
law, clearly takes out those people and basically translates into 
an ISL sentence. Those people who commit acts of violence and who 
have some mental disturbance in their background for doing so and 
the habitual offender statute which hasn't all been drafted into 
law under SB 25, clearly expands the use and the imposition of 
indeterminate sentences for those people who commit some acts of 
violence and who have some past background of involvement in the 
prison system. 
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So I think the law as it exists today and as it will likely 
exist in the near future if and when SB 25 passes, I think, deals 
with the need to protect the public and to translate the violent 
people and put them under an ISL system through habitual offender 
and through the MDVO provisions. 
I would suggest, though, that one of the things, as some 
speakers have pointed out that DSL does now, is that it sweeps 
within its immense grasp lots of people who maybe don't need the 
kind of time that they're getting under the law. The people who 
are under mandatory full term consecutives for sex offenses. Some 
of those people are terrible people. Some of the people are bad 
people. Some of those people will reoffend and maybe they need to 
be incarcerated for upwards of a hundred years. Some of those 
people who are swept within those provisions do not need to be so 
incarcerated. 
So we would suggest that what this committee should look at 
is the possibility of making a hybrid system in which the court 
imposes a determinate sentence that sets a minimum and a maximum 
sentence to which the person is incarcerated. And that within 
that range that you say you take a double the base term and that 
from that period up to the maximum sentence, the sentence could 
then be translated into an indeterminate sentence. 
That the Parole Board would then have the ability which would 
probably not be used very often, but at least they would have the 
ability to release someone before the end of an incredibly long 
maximum period of time when they could say with some kind of 
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assurance that they don't think that that person would reoffend. 
At least what it would do is provide the safety valve that 
indeterminate sentence did under Ronald Reagan and the Adult 
Authority then. That it would allow people to be released from 
prison so that the prison population doesn't skyrocket and include 
a lot of people who maybe don't belong there. 
There may be ways to get rid of a lot of the people who are 
incarcerated. The 56 percent who are going in for less than a 
year and maybe that will do a lot if we can come up with programs 
to deal with those people outside of the prison system to reduce 
prison populations to where we can provide some kind of services 
to the long term and violent offenders who are in there to see if 
we can do something about changing their attitudes and the way 
they behave. 
But an indeterminate system which has as its maximum a 
determinate maximum, but which gives the Parole Board some ability 
to release people sooner than their maximum if the Parole Board 
determines that that's feasible in light of public safety, we 
think would be a good idea for people to look at. 
CHAIRMAN MADDY: Thank you, Mr. Lennon. Questions? Mr. 
Cohen? 
MR. COHEN: What you're suggesting was actually proposed at 
the time SB 42 was enacted. It was at that time in the Criminal 
Code. The schedules that are in SB 25 are the same concept. You 
rank the crimes by seriousness and then you have, like one to ten 
years. It was two to five and went then two to ten, depending on 
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the seriousness of the crime. Then it would fit into an ISL 
system. At the time, the real question was, would the Parole 
Board be able to meet the Rodriguez requirement of developing some 
objective standards so that you could have enough uniformity to 
please the question of due process. Do you feel that the present 
way the Board is operating with its matrix systems meets that 
requirement? They're not operating the way they were in 1977. 
MR. LENNON: Yes, I mean, the statistics and the people 
involved with lifer hearings at the present Board of Prison Terms, 
I mean, hardly anybody gets released these days. There's very few 
determinations of suitability of parole that anyone could make a 
decision that the Parole Board could have any criteria to do that. 
But I think on the other hand, when you're dealing with first 
degree murderers and second degree murderers and when you're 
dealing with a populace in the state of California that really 
wants those people to do substantially more time than they did 
pre-DSL, that that can't answer the question of whether or not the 
Parole Board would be capable of making a determination of who 
should be released sooner. 
CHAIRMAN MADDY: Any other questions? We appreciate it very 
much. Thank you for being here. 
Mr. Gary Mullen, Executive Director of the California 
District Attorneys Association from Sacramento. 
MR. COHEN: He's just been appointed Municipal Court Judge, 
too. 
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CHAIRMAN MADDY: I understand, 
congratulations are in order. 
MR. GARY MULLEN: Yes. I won't take 
that it's getting near the lunch hour. 
Mr. Mullen, that 
too much time. I know 
I provided a report that 
my Association did, in part, on this subject and we asked Senator 
Lockyer to carry a bill which he has introduced, SB 25. It's a 
report that we did and one of the reasons we did the report on the 
sentencing structure was due to the incredible complexity we have 
in the sentencing structure right now in California. But also 
because there were many legislators, in fact my former employer, 
Senator Davis, that had considered going back to the ISL system 
and my Association is reasonably comfortable with, in concept, the 
present hybrid system. We would not support going back to a pure 
ISL system and as is noted in our report, and I'll be very brief, 
is that there were constitutional flaws in our view with the ISL 
system. 
thief 
And basically, you know, for the average, every day auto 
or burglar, the Parole Boards, because of constitutional 
cases that came down, 
give that individual a 
Lynch, Morrisey, and others, required to 
parole date. It would be unfair and be 
violative of the cruel and unusual punishment provisions of the 
Constitution, as well as due process, to hold the auto thief or 
someone in there for a life term, compared to someone else who 
might be for a more serious crime released at an earlier date. 
There were flaws in the uniformity of ISL and there were flaws in 
the hearing processes. And so if you go back to ISL, in our view, 
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you're going to have serious problems because of those cases that 
are now on the books in California and they apply and you will 
have to deal with them if you are going to apply it across the 
board. 
We are satisfied with the present crimes that are ISL, but 
for across the board, is that we would like to have a system that 
you have now where the prosecutor, the defense, everyone can bring 
the evidence and the facts, mitigating factors, the victim can 
make a statement, all of those things can be done, so the judge 
who has heard the facts during the trial or in the probation 
report if it's a case that's going by plea. In the case where you 
have an ISL, you have a Parole Board, a distant body somewhere 
that may be far from the community, from Modoc County or wherever 
the crime occurred. It's a body that has no real link to that 
community or has contact with the citizens there and we would like 
to have a system where the victims, the court, everyone has 
contacts with the community. We think that's important in making 
sentencing decisions. Also, and noted in our study, there's a law 
journal article from the University of Pacific on the fact that 
governors in the past, under ISL, have used their powers to 
release prisoners across the board to deal with overcrowding. We 
see that as a fundamental issue of public safety. Certainly no 
governor would intentionally release somebody that would go out 
and commit other crimes and they try to be selective, but we think 
the Legislature should have input. If there are severe 
overcrowding problems, if there are issues like that, the 
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Legislature, we view, should make those decisions and make the 
policy decision rather than a remote parole board that has no 
contact and really doesn't understand that individual that is just 
being given a blanket release. That was done and there are graphs 
that can show you after elections, the rate of release goes up. 
Prior to election, the rate of incarceration or holding people in 
through the parole hearings goes up. 
One last thing and I will answer any questions you have. The 
goal of ISL has been rehabilitation and I would remind you there 
are many, many celebrated cases and that it is a flawed system and 
there is no perfect system. Theodore Frank was a model prisoner 
and he was released under the old MDSO system as a model reformed 
individual who was a child molester. He was released and he went 
out to commit one of the more celebrated crimes at least in 
southern California, where he killed a little child and horribly 
molested her prior to killing her. There is no system by which 
you can look at an individual and say they're reformed. And 
anybody that's gone to lifer hearings, it's just a relentless, you 
know, rogues' gallery of individuals that go before the Parole 
Board of axe murderers, horrible, horrible crimes, and when that 
same Parole Board hears a relatively light-weight spousal murder 
or a lesser crime, such as an auto theft, they're going to release 
those individuals, and so they become inundated and desensitized 
and that's what happens to a parole board and that's why we want 
to keep sentencing generally as it is a hybrid system, where the 
local judge can make the decisions based on that case and set the 
sentence within the range determined by the Legislature. 
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CHAIRMAN ~ODV: 
like to a moment, 
Sen?!tor Nejedly 
SENATOR NEJEDLY: I would just like to make the comment that 
there's been a great deal of constructive testimony here today and 
given the attention it deserves. But 's that everything 
that's been said today was said 15 years ago. Nothing has really 
changed. Voltaire was absolutely correct. 
But in any event, there was one comment made by the Judge and 
I particularly appreciated the comments from Mr. Mullen, or is it 
Judge Mullen now? Judge Mullen now. But in any event, those 
observations were made 15 years ago. They're just as accurate and 
require as much, as well, your attention as they did then. The 
comment that the previous judge made from Fresno County was that 
there was an increase in recidivism incident to, and I don't like 
to call it DSL, that sounds kind of profane to me. But in any 
event, the Determinate Sentence Law. I would examine those 
statistics very carefully. You know, whatever the recidivism rate 
was before and see the effect upon that rate if you find a 
difference of the introduction of new kinds of crimes in the state 
prison system and then particularly drugs. Because I just don't 
see any intervening cause, particularly of the Determinate 
Sentence Law that would have increased recidivism in the various 
categories of crimes generally. 
But, I think you've done a very constructive job in reviewing 
this and I would hope that you would keep in mind the essential 
foundations for the Determinate Sentence Law, which I think, from 
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the comments of Mr. Mullen, are appropriate today as they were 15 
years ~go~ 
~lRMAN MADDY: Thank you, Senator. We thank all the other 
witnesses for being here and thank the members of the Committee 
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Dear Ken: 
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1. S. B. 42 brought together an unusua 1 g 
that either supported the legis1ation s 
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universal enthusiasm by reason di ces 
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6. When the governor determi to re 1 i e ov in 
the early seventies, the sentencing boards were to 
release large numbers of prisoners their dates 
give additional prisoners an earlier te. first, Ray 
Procunier the then Director relief valve 
process and opposed 1 as the 
effects of this i d 
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as a resu 1t it can 
determinate sentencing has crea 
those who demand rna a 1 
pruvi additional facil ties or 
8. During the hearing, one witness testified "gut li s" 
can determine potential violence or "rehabilitation" 
for release. If the hearings on SR 42 did nothing else, 
it should have put this myth to rest. The "medical model" 
is no longer a proper part of penology and it was 
surprising this claim is still presented. During the 
hearings on SB 42, Clinton Duffy, the former warden at San 
Quentin prison and psychiatrists and psychologists without 
exception put aside the claim that potential violent 
conduct of any individual capable of generally acceptable 
conduct could be reliably predicted. 
9. As it was point out in the hearing, during the progress of 
SB 42, two problems were left unresolved because consensus 
could never be achieved or the b i 11 out of Crimina 1 
Justice in the Assembly. Habitua 1 cri na 1 sentencing, 
seriously aggravated and unusual cases and the even more 
unusual cases of an inmate who cannot cope or whose 
behavior clearly demonstrates an obvious community danger. 
In the time available, these issues could not be resolved 
and still retain support for the principle. Subsequent 
legislation has attempted to provide for these very 
limited cases. Hopefully Hith the examples of recent 
circumstances, a means to take these incidents out e 
process can be provided. 
10. Administratively established terms with mass release 
provided to relieve overcrowding consistent demonstrated 
longer sentences served by norities le to 
establish a sophisticated 
The process denied pub 1 i c knowl 
hearing process 
the day to day conta 
during tria 1. It was a system pred 
discredited capacity to determine future conduct or the 
point at which 11 rehabilitation 11 was reached. A system of 
unfairness and discrimination was obv ous. Alternative 
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determinate sentencing provides an opportunity for consistency 
and fairness in sentencing, opens the record to the public at 
and during the time of trial anci eliminates the cumulative 
resentment established by arbitrary and uncertain establishment 
of times to be served. 








,.,.., .... h,"'~ .md 
other lUI~, I wgu a:~m!l'l'l!ti ~'"~~!lid:..,.i~hlv 
by this new 
~that no 
tive, could be 
philosophy of tl'll'!litm,mt 
worked so hard. Jnf<Jm~n~~~lte!v 
us, the new model 
com-
few 
new has been ac-
complished and it has difficult to hold 
back the destruction of the best efforts of the 
past. 
After nine away from treating indi-
viduals, l was administrator of the 
Corrections Medical Facility at Vacaville, I 
again am doing clinical work with parolees 
in the community. The contrasts with 10 
years ago sometimes are striking. Ten years 
ago, the men I saw corning out of prison 
were released only when they had an ap-
parole plan, including a job, a place 
to live, and, when indicated, an appoint-
ment at a mental health clinic. 
I recently interviewed a man serving a 
term for robbery who was to be released 
shortly, on the date set by the judge three 
years earlier. He told me that he was surpris-
ed to ~ me, and that he was not thinking 
about getting out of prison because he found 
it hard to believe he soon would be out. A 
release plan had been prepaned with his 
counselor according to routine, six months 
earlier, but he could not recall what it was 
that they had planned. He thought he would 
live with his mother for a while and was not 
sure whether he would look for work or join 
the gang he had belonged to before. He had 
been in psychiatric treatment before in the 
but had not had any treatment 
in prison was surprised to leann it might 
of his parole program. 
years earlier, his years. in prison 
would have begun with a diagnostic study 
aimed at factors that con-
tributed to his criminal behaviOr. The recep-
rn;;on"'"' to short-term pro-
cessing centers in the question 
addressed is what prison is most appropriate 
for the prisoner. Under the indeterminate-
sentencing program, there would have been 
records of several board hearings for which 
progress reports had been prepared. These 
would lead to a hearing. parole decisions 
would be made and the term fixed. 
This prisoner I describe has lost not only 
the benefits of specific rehabilitative efforts. 
but also the challenging of his own desire 
and resources for change. The old system, at 
least, asked him questions. The new system 
says, by its silence, that we have no interest 
in him, in what he did in the past, or in what 
he will do in the future. Many prisoners ad-
mittedly did not respond- but some did; 
and for some of them, it helped them choose 
not to return to criminal behavior. To me, Lf 
society demonstrates a lack of interest in the 
convicted criminal's motivations and per-
sonality, it means society also is not con· 
cemed with his victims, both past and 
future. 
\A/hat should we do about it? I recognize 
that even if you accept my interpretation 
that increased parolee crime has resulted 
from the changed social policy, you still 
may like the new policy. Indeed, the 1976 
law did not promise to decrease the parolee 
crime rate. It was passed because of an 
unlikely meeting of the minds of those who 
thought indeterminancy was soft on crime 
(because people were released too early and 
Continued on page 2o 
·c Male robbers returned with. 
new convictions by the end of 





In my estimation, however, there is no ar· 
gurnent that the "bottom line· in correctioruc 
is the number of people who become vi<:tixn! 
of crime. U the new policy is 
increase in crime, then it needs to 
ed, How can a policy be tough on 
leads directly to more crimes? How can a 
new policy protect personal integrity and 
rights of prisoners if it results in more ex-
prisoners committing felonies and ret:urni.ng 
to prison? One also must take into account 
that the statistics on panolee felonies MI.' 
only an indicator rather than an actual mea-
sure of the number of victims. 
The prisons increasingly ane overcrowcJ. 
ed and violence--ridden, and- with the pau-
city of effort and spirit which has come to 
characterize the state's correction effort 
-they seem headed toward further decline. 
Richard McGee, who led the Department of 
Corrections until his retirement in 1967, was 
quoted last fall in the Sacramento Bee as 
saying, 1t is high time for this state to begin 
talcing a global view of its total correction 
problem and make some high-level policy 
decisions- the alternative sunely is more 
and more crisis management leading to 
political embarrassment, the inhumane 
treatment of people and inevitable blood-
shed.' 
McGee calls for the creation of a 
bipartisan commission to look at over-
crowding in the prisons, a problem that is 
even more acute today. The commission 
should utilize the information that only now 
is becoming available to assess the changes 
that have occurred in correction policy since 
1975. The ligures dted in the McGee article 
ask us- as I do- to reconsider where we are 
going with the California penal system. We 
again should emphasize and support pro-
grams that diagnose and prepare prisoners 
for release and give individualized supervi-
sion to parolees. We also should restore in-
determinate sentencing- at least as an op-
tion for the court to exercise at its discretion. 
The Sentencing Act of 1976 was a mistake 
for which we only have begun to pay. At the 
time, I concluded it was passed into law not 
in a spirit of reform and progress but in a 
spirit of cynicism and heedlessness. Even 
beyond the act's own provisions, its nihilism 
is being translated by action and inaction in-
to public policy that will destroy pro-
gressivcly the demonstrated ability of our 
correctional system to rehabilitate criminals 
and prevent crime. The mistakes of the past 
should not be repeated, but it is also a 
mistake to :iliandon successful programs in 




IMPRISONMENT IN Cl\LIFORNIA: THE _ _i~ET_ERMINAT~ 
SENTENCE LAW AFTER TEN YEARS, RAYMOND I. 
PARNAS, PROSECUTOR'S BRIEF, SUMMER 1987 
In 1976, the California Legislature 
dramatically most Hnt!.ln· 
state liv.itched 
the molt! indefinite or 
Sentenci' L~aw (ISL' in the country to the 
most fixed or Determinate Sentence Law 
(DSL). The new prison sentencing eyetem 
became operative 1,1977, and subse-
quently influenced legislative in 
a of the other states. Commen· 
im:merustteli;y and has never 
ceased. the increased media atten· 
tion th.ls year is new because of the law's 
ten· year anniversary and the release of a 
notorious criminal. 
Under the old 
a minimum and a maximum 
for most felonies. The ralli'es were ex· 
broad. Indeed most crime<; carried 
a life imprisonment potential at the upper 
4".nd together with comparatively little, or 
!n many eases. no minimum epeclfication. 
Conslattmt with this statutory ln· 
definl~nese o{ prison term wu 
of for most crimes, 
time at aU . 
deci14ion could be to release lUI early as 
one·third of the mnnmum, 
whereas others might never be released. 
Theoretically, both decision11 could be 
made !or co-defendants for th11 eame 
crime. 
lndeterminat.e sentence 
11tem from the century medical 
. . . the DSL hao signlfleaotly the level of awareness 
and debate natJonwide and directly contributed to moving a majority 
of statea away trom the abuses of indeterminacy. 
With no statutory or judicial guide· 
lines, the ISL judge had the discretion. 
in most cEuies, to choose probation or 
However, lf the decision was im· 
prisonment, the ISL judge made no order 
as to how long the convict would bo in· 
Cllrcoratcd. Later, ll pcu•olc bocard would 
decide that issue. For llome, the board's 
1987 
model o£ criminal causation. Durirl8 th~t 
period, most crimes were to be 
the product of a sick mind. At 
optimism was about our 
diagnose and treat. Cure or rehabilitation 
would be the result. All eoon as that oc· 
eurred, tfllease waa to be 110 the 
how 

of numerous and legislative· 
broadenl'd enhancsments. Nonetheless, 
or 
otherwise would be released without 
elgnifktmt on 
Some critics say prisons are overcrowd· 
ed because the DSL incarcoraws too 
many people and for too long. Yet in the 
same breath. they or others argue that 
the DSL is responsible for the premature 
ranges .11s a comprouilse botwoon 
and 
sion 
an elitist non-democratic t<J 
crim.inll.l senwncing. If the concept of 
representative government means 
anything, surely it demands that the pe<r 
ple's representatives openly debate and 
ultimately select the sanctions to be im· of the actual time to be 
Be.rved under the DSL provides for a truly 
informed waiver of trial rlghts by the ac· 
as well as an adequate basis for 
of the deal by the district at-
... prison overcrowding is not a direct result of 
passed. 
cw1w'"""' rehabilitation ll.!l 
the purpose of imprisonment. 
but few, if anyone, had believed in its e!· 
under the JSL for a long time. 
"''"'"'n"""' rehabilitation programs 
been reduced after passage of 
have it is( 
new law was the 
and 
"'"'«~'" were left untouched by 
Furthermore, rehabll· 
supported by attach· 
of DSL good time credit to 
in progran•s. In tou•..u~•.uu, 
""'dvu11 urtenders still senwnc.ed under ex-
i"''"'"'"'"'r'" theoretically remain 
at~J~noel1t. upon rehabilitation for release. 
release of criminals. Of course, 
a prinle reason for the dem.iae of the ISL 
and the theory behind the DSL, is the ex· 
per-t's inability to predict future 
dangerousnest~. Indeed, shortly after 
passage of the DSL, then Senator Nejedly 
po.sed the at the 
legislative hearinge held the DSL's 
author: "What is thtS best predictor of 
future violent acts?" Dr. Chmnon, a 
peychlatrJ&t and then Superintendent of 
the California Medical at 
Vacaville for many years. aruwered: "The 
pereorl'e past criminal record"-a 
criterion hardly needing experts to make 
the determination. In addition, studies of 
the accuracy of such predictions, 
one lmpetua behind the enactment of the DSL was the violent 
crime l!lp.ree of an ISL puolee. 
a means of controlling pent up 
n;:;LULI.U!1{ from boredom, prOg.t'a.rnB 
available to those de&ir· 
1987 
regardless of the criteria 
error rate of 40% to 80%. 
show an 
lronical.ly, one impetus behind the 
enactment of the DSL was the violent 
crime spree ot an ISL parolee in the San 
Francieco bay area in the mid 70s. 
Nonethele!l!l, whatever the sentence law, 
so Jong as any convicts are to be released 
some will occuionally comm.lt notorious 
crimes. That is simply our 
must be willing to pay if it wishes to re· 
main open and humane. 
Fin111ly, 1>10me critic11 of thi) DSL strut· 
t\ll'e urge t.liflR.<~t-llb!i.shment 
commission to 
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on those who violate their constit· 
uent'8 no matter how much ir· 
dividual conetituent.s may disagree with 
the outcome. 
To sum up these ten years since enact· 
ment of the whatever it& ..... ..,.h'"'"'"' 
the Cal.l.fornia law 





trihuted to moving a state& 
away from the abuses of indeterminacy 
the Unittid States Bureau o; 
Justice Assistance recently announcec 
funding for additional states to reforxr 
their criminal sentencing systems to pro-
vide more structured, uniform, and con, 
sistent sentences with limits on 
discretion. U the D~L is to have 
vitality here, our 
sometimes have to behave l.i.ke !>tatesmen 
in the best traditions of those described 
in J f'K's r"""'"" 
'""''"'""··"''" wlll have to 
refrain from the piec~·meal raising of 
sentences and must the return of 
broad 
cease contributing to 
zrulmn.aex·stema,mg with l.ITEI:!IP(>.fls:mle 
misinformed statements and """'"'''"''" 
the aftermath of highly pu1uut;ut1u 
release& ot notorious or arrests 


























has establ cr matrixes for determining base 
terms, including the of victims of the crime. Then, 
factors 
multiple of 
, as use of a f 
are cons 
In making the 1 the panel cons numerous 
factors. Circumstances tending to indicate a prisoner 
suitable for parole include: no record of 
j le; reasonable stable remorse 
the . I 
f at 
If the found unsu a be 
set and soner 11 be scheduled for another 
hearing during the However, if the has 
been convicted of more fense which involved 
taking of a life, the prisoner not another 
consideration for 
, the panel then establ a 
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BOARD PRISON TERMS f 
(p. 264.7) 
cue 
sec1aon provides gw~aennes 
grant more or less credit as appropriate. 
(b) Amount of Credit. Postoonvictioo credit shall be granted to life prison· 
ers in a manner which allows similar amounts of time to prisoners in similar 
circumstances. The suggested amount of postconviction credit is zero to 4 
motltllS for served since the date the life term started excluding any 
time life term is tolled. 
grant more or less than 4 months annual postconviction, 
credit when the prisoner's performance, participation or behavior warrants 
such adjustment of credit. Less than 4 months credit may be granted if the 
prisoner fails to meet the general expectations set forth in Section 2410(c). 
~ore than 4 months. credit may~ granted if the .Prisoner ~~mo~~tes excep-
tional performance m a work assrgnment, exceptional partiCipation m self-help 
or rehabilitative programs, or other e:remplaiy conauct. H the panel grants 
more than 4 months of postconviction credit for any year, the case shall be 
reviewed as provided in Sections 2D41-0043. 
(c) Criteria. In determining the an1ount of postconviction credit to be 
granted, the panel shall consider the following: 
(1) Performance in Institutional Work Assignments. All life prisoners are 
presumed to work and to perform satisfactorily in work assignments (see CDC 
Rules 3040 and 3041). Lack of a work assignment shall not necessarily prevent 
the granting of postconviction credit. The panel shall consider the nature and 
availability of work assignments at the institution, the prisoner's custody status, 
and any other impediments to the prisoner's receiving work assignment. 
(2) Participation in Self-Help and Rehabilitative Programs. All life prison-
ers are presumed to participate in programs for self dev~lopment (refer to 
Rules 3040 and 3041). Lack of prograni participation shall not necessarily 
prevent the granting postconviction credit. The panel shall consider the nature 
and availability of programs at the institution, the prisoner's custody status, and 
any other impediments to the prisoner's participation in programs. 
(3) Behavior in the Institutional Setting. All life prisoners are presumed to 
behave in a disciplinary-free manner, in accordance with state law and depart-
mental regulations (refer to CDC Rules 3000-3021). However, a minor disCipli-
nary otlense shall not necessarily prevent the granting of postconviction credit 
(d) Credit Not Granted. No annual postconviction credit shall be granted 
in the case of~y risoner who commits serious or numerous infractions of 
ental re tions, violates any state law, or engages in other conduct 
tin rescission of a parole date (see Section 2451). 
t;o:llSI.!itet:lt unsatisfactory performance in work assignments, consistent fail-
ure to engage in program participation, or consistent overall negative behavior 
demonstrated by numerous minor disciplinary reports may, individually or 
cumulatively, justify withholding of annual postconviction credit which 
oould have granted 
(e) Change in Parole Date. Once postconviction credit is granted for par-
tic~ year of imprisonment, the credit shall be applied to any new term 
established after rescission or reconviction after a reversal 
NOTE: Authority cited: Section M'TU., Pewd Code. Reference: Sections 3040 and 3041, 





MEPD CREDIT EFFECTIVE 
7 Murder 15/25 one-third ,11/8/78 
87/664 Attempted murder 7 NJ 111/87 
187/182 Murder conspiracy 1 5/2 5 one-third 11/8/78 
1 Murder 2d, P~ace Officer 25 NJ n/fi/AR 
1 Murder 2d w/prlor 
murder 15 1\0 1/1/86 
205 Aggravated mayhem 7 1\C 1/1/88 
209 Kidnap 7 N:) 7/1/77 
667.51 Habitual sex offender 15 one-half 1/1/82 
667.7 Habitual offender 20 one-half 
667.75 CS w/prior CS ; 7 (or determinate term it 
Qreater) NOT MANDATORY 
one-half 1/1/88 
217.1(b) Attempted assassination 15 one-half 1/1/84 
219 Train wrecking 7 NO 7/1/77 
4500 Assault by life prisoner 9 NO 8/11/77 
12310 Explodlno destructive 
device 7 NO 8/11/77 
minimum terms of 7 or 9 years do not receive credits. Briggs Initiative 
receive good·tlme credits (one-third); others receive work-time (one-half) 
Life crimes. parole opt possible (LWOP); 
1 
190.05 
Perjury resulting in conv of dth/LWOP crime 
Spacial circumstances murder 
Murder 2d w/prlor murder 
Kidnap: GBI or death or risk thereof 
Tralnwrecking 
Tralnwrecking w/ death 
Assault by life prisoner resulting In death 
Sabotage 
v. CRB (Phoenix) 96 Cai.App.3d 792: Pre-July 1, 1977 death and LWOP kidnap 
to life with by OSL. 
-llO-
ISTRIBUTION OF OFFENSES AND INSTITUTIONS STATEWIDE 34 
FOR LIFE PRISONERS AS OF MAR 3, 1990 
7:33 SATURDAY, MARCH 3, 1990 
CUMULATIVE CUMULATIVE 
OFFENSE FREQUENCY PERCENT FREQUENCY PERCENT 
Pl87 3403 45.7 3403 45.7 
Pl87 2ND 3242 43.5 6645 89.2 
Pl87C664) 46 0.6 6691 89.9 
P209 305 4. 1 6996 94.0 
P209(B) 363 4.9 7359 98.8 
P219 1 o.o 7360 98.8 
P4500 22 0.3 7382 99. 1 
l82/Pl87 49 0.7 7431 99.8 
182/Pl87 2 12 0.2 7443 100.0 




BOARD OF PRISON TERM'S MANAGEMENT INFORMATION 
SECTION'S STATISTICS PERTAINING TO PAROLE 
VIOLATION RETURN RATES FROM 1970 THRU 1988 
BOARD OF PRISON TERM'S ~lliNAGEMENT INFORMATION SECTION'S 
STATISTICS PERTAINING TO PAROLE VIOLATION RETURN RATES 
FROM 1970 1988 
BOARD OF PRISON TEhMS 
t'IANAGEI'lENT HIFORI'IA'T ION SECTION 
TOTAL 
FELON PAROLE PAROLE VIOLATORS 
YEAR HlPULATION RETURNED TO PRISON 
14,927 2,563 
1971 15,808 2,395 
1972 14,848 3,245 
1973 12,996 3,345 
1974 11,549 2,383 
197~ 14, 556 1,649 
976 13,049 2,233 
1977 13,258 2,031 
1978 9,102 2,585 
1979 9,382 2,558 
980 460 2,995 
009 3,885 
13,176 6,009 
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APPENDIX II-C 
SENTENCING AND INMATE ASSAULTS 
n u m 







selected was calendar years 1975 and 1976. The DSL time 
calendar years 1985 and 1986. Only male felons in the 
not in for Murder 1st, Murder 2nd, or 
Ransom with a Life, Life Without the Possibil of 
Sentence were included. For the calendar years 
with Life, LWOP, and Death Sentences were also 
were also excluded from both groups. 
ters in the calendar 1975-76 was 
rate of 1 39 per 100 average male institution 
male felon assaulters in the calendar years 1985-86 
of 5. 24 per 100 average daily male 
out, however, that the rate of 
from 1984 (see 
of DSL in 1977. Under ISL the 
Under DSL the rate increased 
Since 1984, the rate of assaults has been 
the first seven-year , but then 
six years. Given the above cannot 
from 1978 to 1984 was due to the from 
may have contributed to the increase. Some 
ion, such as a possible increase 
also be assumed by some that if there 
convicted of violent offenses, the assault 
the of the male felon prison 
offenses from 60.7 in 1975 
prisoners with violent commitment offenses are more 
3-
then the rate of assaulters should have decreased, not 
causes concern changes within the Department of Corrections. 
credit loss penalties that could be assessed under DSL 
contributed to the increase in the rate of assaults after 
in overcrowding during the early eighties may have 
in the assault rates. 
, the rate of assaults has decreased. There are many factors that 
this decline. The prison population may have changed, 
of a decrease in gang activity or membership. The 
population with violent offenses decreased from 
to 46.5 in 1988, which may be contributing to the decline in 
rates. Also, the increase in credits an inmate could lose fo:::-
someone increased in 1983 from 45 days to 180 days. Since then, it 
increased further to 360 days. The threat of serving more time may 
contributed to the decline in violence. 
classification system that went into effect in the early eighties may 
reduce assaults, as well as the opening of new prisons, 
level IV prisons and SHU units. It is also likely that the 
in selection and training of Correctional Officers in recent years 
to reduce the rate. 
Short- vs. Long-Term Assault Rates 
inmates with longer terms are more likely to assault 
terms. In order to see whether or not this 
, a comparison was made between the DSL male felon 
and DSL male felon assaulters. 
at-risk group includes the male felon DSL population on 
did not have .a prior release and male felon DSL 
calendar year 1988 (for a total of 65,525). From the DSL 
group, 1,989 male felons were identified as assaulters in 1988 
the male felon assaulter study group was 94 months, while 
total at-risk group was 76 months. Even on medians the 
, with a median of 60 months, exceeds the comparison 
median of 48 months. Though male felon assaulters typically have 
58 percent of the male felon assaulters have terms of 5 years or 
with interpreting these findings as indicating that 
terms are more likely to assault. First, individuals 
terms are probably more likely to have violent commitment 
If inmates with violent commitment offenses are more likely to 
become aggressive in prison, then it may be their propensity toward violence 
than their longer terms that lead to their over-representation among 
aggressors in incidents. 
-114-
half of the at-risk group with lower 
to the half with terms of 4 years or 
were 2.1 for lower term inmates vs. 3.9 for 
male felon at-risk group and the male felon 
assaulter group by term are attached. 
STAPLETON 
Assistant Director 





I of I I of As- As 
saults -
Total ••••••••••• 145 173 .8 258 1.3 289 
Total Men ..••••. 138 .5 168 .8 l. 1 320 307 1 - ~-- -
ax: • • • • e "' a • • • • '" 9 9 .s 12 1.2 4 .6 6 .6 8 . 
sa; ...... " .. " ... " .. 2 1 .1 10 .6 6 .3 7 8 
I CIM ••••••••••••••• 4 .2 4 .2 16 .7 6 .3 23 1 43 1. 
1-' 
1-' CCI ••••••••••••••• 2 .2 7 .6 12 l.l 3 .3 6 7 ()\ 
I (l.f' ••••••••••••••• 5 .2 8 .4 35 1.9 34 1.8 15 18 1 
Q£ ............... 23 .6 20 .7 38 1.5 34 1.3 30 l.l 14 .6 
CRC-Men ••••••••••• 3 .2 4 .2 9 .6 5 .3 3 .2 3 .2 
CTF ••••••••••••••• 23 .9 21 1.1 26 1.3 37 1.5 34 1.1 qo 
Central •••••• 18 1.2 17 1.8 12 1.2 24 1.8 10 20 
North ••••.••• 5 .5 4 .4 14 1.5 13 1.2 24 18 
Sooth ••.••••• 0 - 0 - - - 0 - 0 - 2 
lJ\!I ••••••••••••••• 23 1.2 29 1.9 55 4.1 60 4.2 90 70 4. 
Folsan •••••••••••• 11 .5 12 .6 13 .9 18 1.0 17 17 
San Quentin ••••••• 33 .9 53 1.9 19 1.1 72 3.0 89 79 3.4 
Total Wanen ••••• 7 .7 5 .6 13 1.7 10 1.2 21 3 15 1.5 - - - -
CIW ••••••••••••••. 6 .8 5 .8 13 2.3 8 1.3 21 3.0 14 
CRC-wanen ••••••••• 1 .3 0 - 0 - 2 .9 0 - 1 
------------- ---
Note: These data are based upon incident reports submitted by the institutions to the Offender Information Services Branch. 
Includes the Sruthern Conservation Center in 1970. 
I BEH--1 
Yooth and 
Table 5 (Cmt'd) 
ASSAULT OCIDENI'S AND PER 100 AIJERII(E DAILY INSTITIJIION roPUIATION 
BY INSTIWfiON AND YEAR 
1970 - 1988 
Total ••.•.••.••• 
Total Men ••••••• 382 495 2.6 3.2 734 887 3. --
$····••••*••••• 30 26 3.1 3.1 4.8 2.7 2.6 
I 21 13 .8 1.6 2.0 1.7 1.3 ,._, .................. ,._, CIM ••••••••••••••• 37 53 2.3 2.1 2.7 2.4 1.8 
--J 
I 
14 1.3 18 1.7 24 14 1.1 1.5 CX::I ••••••••••••••• 2.1 29 1.9 1.7 
cw ............... 29 1.6 29 1.6 39 2.0 37 1.9 44 1.9 2.0 .9 
<M::: ............... 25 1.0 35 1.4 29 1.2 31 1.2 46 1.8 40 1.5 1.6 
CRC-Men .•••••••••• 4 .2 7 .6 8 .8 20 1.6 40 2.7 62 2.8 3.9 
CI'F ••••••••••••••• 104 4.0 148 5.6 266 9.2 180 6.0 156 4.5 147 4.3 
Central •••••• 57 4.4 98 7.6 170 12.4 114 7.7 123 6.8 109 6.6 
North •••••••• 44 4.7 47 4.7 93 8.1 62 5.8 30 2.6 35 2.3 
Sooth •••••••• 3 .8 3 .9 3 .8 4 .9 3 .6 3 1.3 
DVI ••••••••••••••• 57 4.7 65 4.8 92 6.2 127 7.3 143 6.4 6.7 
Folsan •.•••••••••• 26 1.7 38 2.3 57 3.5 89 4~6 139 5.2 5.2 
San Quentin •.••••• 83 3.6 80 3.0 130 4.4 220 1.3 275 8.4 10.0 
Total Waren ••••• 3.3 22 2.0 27 2.2 41 3.3 40 3.0 32 2.2 3.6 -
CIW ••••••••••••••• 4.7 22 2.8 27 2.8 40 4.3 35 3.6 30 2.8 4.0 
CRC-wanen ••••••••• .5 0 - 0 - 1 .3 5 1.4 2 .6 2.2 
-----·----·---- -- --- --- - ------ --- -- -~ --·-- -··--·--- -
Note: These data are based upon incident reports submitted by the institutions to the Offender Information Services Branch. 
Report 1! BEH-1 
Estimates Analysis Section Youth and 
Offender Services Branch 
Departrrent Corrections 
Table 5 (Cont'd) 
ASSAULT IOCIOONTS AND RATE PER 100 AVERArn DAILY INSfiTUTIOO roPUIATIOO 
BY INSTITUTIOO AND YEAR 
1970 - 1988 
1984 1985 1986 
r-~ate- Ktn:e-- ----- --xare-
Institution I Nu:rher Per 100 Nunber Per 100 Nwber Per 100 
of Average of Average of Average 
As- Inst. As- Inst. As- Inst. 
saults Pop. saults Pop. saults Pop. 
Total ••••••••••• 1,882 4.7 1, 788 3.9 1,889 3.6 
Total Men ••••••• 1 : 4.8 ~08 4.0 l, 774 3.5 3.5 
CCC ............... 61 2.2 59 1.9 56 1.6 68 1.5 
sec ............... 66 2.1 63 1.8 87 2.4 97 2.1 
CIM •••••••••••••.• 89 2.0 146 3.0 183 3.4 174 2.8 
~~ii~·sp·~·· 61 3.0 48 2.1 127 3.3 238 4.9 154 3.3 - - - - - - - - 1 -
I OF ............... 31 
f--' 
.9 103 2.0 Ill 1.5 228 2.8 239 3.3 
f--' 
OJ CM: ............... 66 1.8 126 2.2 118 1.8 123 1.7 103 1.8 
I 
CRC-Men '''1!'''''' 99 3.5 129 4.4 88 2.6 80 2.2 61 1.7 
Avenal-Men_ ••••• - - - - - - 45 - 92 2.6 
CfF ••••••••••••••• 277 4.9 199 3.4 191 3.2 189 3.2 172 3.1 
Central ...... 186 6.9 llO 4.1 116 4.2 118 4.4 96 3.8 
North •••••••• 67 3.0 77 3.3 64 2.6 57 2.4 64 2.8 
South • • 2,. ••• 24 
3.1 12 1.6 11 1.4 14 1.8 12 1.5 
CSP-Corcoran _ ••• - - - - - - - - 54 -
IJIJI ••••••••••••••• 346 11.0 160 5.0 239 7.0 142 4.9 48 L9 
Folsom ••••••• 17 ••. 249 7.3 335 
10.7 342 10.2 458 8.3 
Mule Creek SP _ lJ. - - - - - - 9 
R.J. Donooan CF _ - - - - - - 36 
San Quentin ••••••• 468 14.2 340 10.0 232 6.6 1: I 5.8 
Total Wcmi:!n ••••• 69 3.4 80 3.2 115 3.7 2.5 I 80 .9 
...... ~::I ~I 411 
65 3.7 100 4.9 
.9 15 2.4 14 1.8 .... "" ........ - - - -
0 - 1 
upon incident reports submitted by the institutions to the Offender 
for Avenal-Men, M.lle Creek, R.J. Donovan CF, or~, for 1987 since 
in 
Vdlley SP, C5P-Gorcoran, or Avenal-wanen for 1988 
It BEJ-H 
- BEHA\10R OF INMATES IN CDC INSTITUTIONS 
Durin& Calendar Year 1988: 
... 
NUMBER AND RATE 
INCIDENTS 
.... • The number of 
steadily from 
decreased in 1988 




TYPE OF INCIDENTS 
• Assault 
to 
dropped from 2,155 in 
incidents dropped 
1988. 
slightly from 1,642 
ASSAULTS ON STAFF 
• Inmate assaults on staff dropped from 914 in 
1987 to 842 in 1988. 
1980 that assaults 
• The rate of assaults on staff per 100 average 
................ peaked in 1984 





BEHAVIOR OF INMATES IN CDC INSTITUTIONS --
• The number of ...... "'""'""' assaults on inmates 
decreased 1987 to 1,243 in 
1988. 
• Assaults with 
in 1987 to 815 
• Assaults 
439 in 1987 to 
"'"'IJVUiJ decreased from 852 
1988. 
weapons decreased from 
1988. 
RATE OF INMATE ASSAULTS 
BY INSTITUTION 
on inmates at 
3.9 in 1987 to 2.2 
rate dropped at 
rate at CIM's 
increased from 
-120-














- ~ ... E -~--.. -
n 111 111 110 111 112 83 e..< !1!1 llil ,. • 
Calendar Year 
Sou"'"':T&ble24. 
Inmate r>.a.~,., ...... 
Rate 
Six Highest Institutit ns 
198·~ 
0 3 4 5 
A ate 
CALIFORNIA PRISONERS AND 
'00• 11 Weapon 
~·---~~~~~~ 
~E 
~-dJ· ... ~-~ 
0··~=·~~~-.llillill"'~~-."""""'~~ ........ _, 
1'1l 71 7< 7J 14 7& 711 n i'il 111 11iC fll Ill 83 &4 IIIII IIIII 17 IIIII 
Cal~ndat Y1ar 
-121-
INMATE ASSAULTS WITH AND 
WITHOUT WEAPONS ON STAFF 
• Inmate assaults with weapons on 
decreased from 151 in 1987 to 124 
• Assaults without weapons on staff decreru,ed 
from 763 in 1987 to 718 in 1988. 
• Assaults with weapons on staff dropped 
in 1988. 
• Assaults without weapons on staff dropped 
6% in 1988. 
FATAL ASSAULTS 
• The number of inmates killed as a 
inmate assaults dropped from 20 in 
10 in 1988. 
• No staff were killed by inmates during 
• The last staff fatality occurred in 
Behavior of Inmates in CDC Institutions 
APPENDIX II-D 
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APPENDIX II-E 
CRIMINAL STATISTICS, MARCH 19 








of crimes reported by 50 of the 51 
of 100,000 or more in 1989 with those 
approximately 62 percent 
used in this report are not adjusted by 
in annual Crime and Delinquency in California 
CAliFORNIA CRIME 
offenses are willful homicide, -r,., .. ,.. .• n•o 
robbery, aggravated assault, 
motor vehicle theft. In 1989, 
reported offenses was 7.6 
1988 . 
largest 
than the increase in property crimes (12 .. 2 versus 
in the total California Crime 
~1 3-
14.7 percent compared to 1 
motor 
